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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

ALASKA LEGISLATIVE COUNCIL,
Plaintiff,
V8.

GOVERNOR BILL WALKER, in his
official capacity as Governor for the State
of Alaska, and VALERIE DAVIDSON, in
her official capacity as Commissioner of
the Department of Health & Social
Services,

Defendants. Case No. 3AN-15-OA208 cI

MOTION FOR TEMPORARY RESTRAINING ORDER
OR, IN THE ALTERNATIVE, A PRELIMINARY INJUNCTION

Alaska Legisiative Council v.
MOTION FOR TRO Governor Bill Walker, et al,
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Plaintiffs hereby move for a temporary restraining order, or in the alternative, a

preliminary injunction, pursuant to Alaska R. Civ. P. 65(b), requiring Defendants to

immediately halt their plans to implement Medicaid expansion in the State of Alaska.
Due to the Governor’s announced plan to begin enrolling the Medicaid expansion and
accepting federal funding for that population on September 1, 2015, Plaintiff seeks a
ruling on this Motion not later than August 31, 2015. As is evidenced by the specific
facts set forth in the affidavits attached to the corresponding memorandum, immediate
and irreparable injury or damage will result if action is not taken before the Governor

begins unilaterally expanding Alaska’s Medicaid program on September 1, 2015.
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Counsel for Plaintiff has provided notice of this matter to the State of Alaska
Department of Law — Civil Division. Plaintiff contends that it has met the standards in
Rule 65(b) for issuance of a Temporary Restraining Order, but in the event the court

disagrees, Plaintiff seeks a preliminary injunction. This Motion is supported by the

attached Memorandum and numerous affidavits of Plaintiff’s representatives, as well

as other Alaskan residents.
4
Dated this Z / " day of August, 2015, at Anchorage, Alaska.

HOLMES WEDDLE & BARCOTT, P.C.

Co—Coun%iff
By: (q%

Tiﬂ{othy A. McKeever
Alaska Bar No. 7611146
Stacey C. Stone

Alaska Bar No. 1005030

Alaska Legislative Council v.
MOTION FOR TRO Governor Bill Walker, et al.
Page 2 of 3 Case No. 3AN-15- Civil




TELEPHONE {207) 274-0664
FACSIMILE [$07) 277-4457

ANCHORAGE, AK 99501-3408

HoLMES WEDDLE & BARCOTT, PC
701 WEST EIGHTH AVENUE, SUITE 700

MOTION FOR TRO
Page 3 of 3

BANCROFT PLLC
Co-Counsel fpf Plaintiff, Pro Hac Vice

Paul D. Clefnent*
Erin E. Murphy*
Edmund G. LaCour Jr.*
*Motions to appear pro hac vice
forthcoming

Alaska Legislative Council v.
Governor Bill Walker, et al.
Case No, 3AN-15- Civil




s

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA . "

THIRD JUDICIAL DISTRICT AT ANCHORAGE . “- .

o

5 ' EN
- .

ALASKA LEGISLATIVE COUNCIL, N @ o

Plaintiff,
vs.

GOVERNOR BILLL WALKER, in his
official capacity as Governor for the State

of Alaska, and VALERIE DAVIDSON, in Case No. 3AN-15-0OF5% I
her official capacity as Commissioner of
the Department of Health & Social
Services,

ANCHORAGE. AK 99501-3408
TELEPHONE (907) 274-0664
EACSIMILE [907) 277-4657

HorMEs WEDDLE & Barcort, PC
701 WEST EIGHTH AVENUE, SUITE 700

MEMORANDUM IN SUPPORT OF
MOTION FOR TEMPORARY RESTRAINING ORDER
OR, IN THE ALTERNATIVE, A PRELIMINARY INJUNCTION

This case involves a challenge to the Governor’s unlawful and unconstitutional
attempt to expand Alaska’s Medicaid program without legislative approval. As a matter
of both state statutory and state constitutional law, the Legislature alone has authority to
decide whether additional groups should be eligible for coverage under Alaska’s
Medicaid program. Yet Governor Walker has announced that he plans to expand the
State’s program on September 1, 2013, to cover a new group that the Legislature has not
approved. The Governor’s plan constitutes an end-run around clear statutory constraints
and bedrock separation-of-powers principles. The Legislative Council thus seeks a
temporary restraining order or preliminary injunction to prevent the immediate and
irreparable injury that the Governor will inflict on the State of Alaska.

The Governor’s flimsy justification for his unprecedented power grab rests on a

flat misreading of state and federal law. As a matter of state law, the Legislature has
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authorized Medicaid coverage for all individuals for whom the federal Medicaid statute
“requires Medicaid coverage.” For all other groups, express legislative approval is
required. The dispute here centers on the group of individuals falling within the
Medicaid expansion program that the Affordable Care Act (“ACA”) creates. As initially
drafted, the ACA required States to cover that group as a condition of continued
eligibility to participate in Medicaid and receive federal funds. But the Supreme Court
held that mandatory condition unconstitutional in National Federation of Independent
Business v. Sebelius (“NFIB”), 132 S. Ct. 2566, 2607 (2012), and instead concluded that
States must “have a genuine choice whether to participate in the new Medicaid

expansion.” To ensure that States would have that “genuine choice,” the Court removed

the federal government’s authority to withhold federal funding from States that decline
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to participate in expansion, thus rendering expansion an option, not a requirement. Since
then, numerous States-—-including Alaska—have exercised their option to decline
Medicaid expansion, and none has lost its federal Medicaid funding or eligibility to
participate in Medicaid as a result.

According to the Governor, coverage of the Medicaid expansion population
nonetheless remains “required” because NFIB removed only the federal government’s
power to penalize noncompliance with the ACA’s new requirements, not the
requirements themselves. That is nonsensical. If coverage of the expansion population
is not a condition for continued participation in Medicaid or receipt of federal funding—
and the federal government itself has confirmed repeatedly that it is not-—then it cannot
coherently be understood as something that federal law “requires” the State to do.
Indeed, the Governor’s own Attorney General has acknowledged that “States are not
required in practice to cover” the Medicaid expansion population. That is not because

Medicaid expansion is an oxymoronic “optional requirement,” but because it is not a
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requirement at all. It is an option, and an option that state law gives the Legislature, not
the Governor, the power to decide whether to exercise.

Nonetheless, the Governor has announced his intention to begin enrolling the
Medicaid expansion population as early as September 1, 2015. If he does, immediate
and irreparable injury will result. The Governor’s blatant disregard for the State’s
Medicaid statute and Constitution are alone enough to establish irreparable harm to both
the Legislature and the State’s residents. Worse still, the Governor’s intention to begin
enrolling individuals in a program for which they are not eligible threatens to engender
massive confusion and unjustified reliance interests, and to expend scarce resources
implementing and administering a state program that ultimately will need to be undone.

Accordingly, unless the Governor is willing to represent that he will hold off on

implementing his dubious plan until this Court has time to fully adjudicate this case, this
Court should grant a temporary restraining order and/or preliminary injunction

preventing him from usurping appropriation power that rests solely with the Legislature.
STATEMENT OF FACTS

1. Medicaid And The Affordable Care Act

Medicaid is a cooperative federal-state program through which the federal
government reimburses States for a share of their costs if they agree to fund medical
assistance to certain qualifying low-income individuals, See Social Security
Amendments of 1965, Title XIX, codified at 42 U.S.C. § 1396 et seq. At its inception,
Medicaid offered federal funding to States that agreed to cover individuals deemed
“categorically needy” by virtue of their eligibility for four existing social programs—-
Aid to Families with Dependent Children, Old Age Assistance, Aid to the Blind, and
Aid to the Permanently and Totally Disabled. See 42 U.S.C. § 1396a(a)(10) (1970).
Over time, Congress amended the federal Medicaid statute to require States that wish to

remain eligible to receive foderal funding fo cover pregnant women and children age 5
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and under with family incomes below 133% of the federal poverty level, as well as
children between the ages of 6 and 18 with family incomes below the federal poverty
level. Although Congress offered States the option of covering additional individuals,
it did not require participating States to cover low-income individuals who do not fit
into one of these groups of categorically needy. Accordingly, federal law generally did
not require participating States to cover childless adults who are not disabled.

Through the Patient Protection and Affordable Care Act (“ACA™), Pub. L. No.
111-148, 124 Stat. 119 (2010), Congress attempted to dramatically expand the
conditions a State must satisfy in order to continue participating in Medicaid and

receiving federal Medicaid funding. Rather than impose coverage requirements with

respect to only certain categories of low-income individuals, the ACA mandated that

States expand their programs to provide coverage to ai/ individuals under age 65 with
incomes up to 133% of the poverty level, with a 5% “income disregard” provision that
effectively raised the level to 138%. Id § 1396a(a)(1O)YAYD(VIID, (e)(14)1).
Although the federal government initially would fund 100% of the costs generated by
providing this new coverage, by 2017, States would be responsible for 5% of those costs,
with that respongibility increasing to 10% by the end of the decade. Id. § 1396d(y). The
ACA also did not offer States any funding beyond the traditional 50% match for
administrative costs generated by this expansion. Id. § 1396b(a)(2)-(5), (7). Because
the ACA structured these new provisions as requirements for continued participation in
Medicaid, it was meant to leave States with no choice but to expand their Medicaid
programs or forfeit all federal Medicaid funds.
II.  NFIBv. Sebelius

Shortly after the ACA’s enactment, Alaska joined 25 other States in challenging
the constitutionality of Congress’ effort to compel States to dramatically expand their

Medicaid obligations. The States argued that requiring them to cover this new
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population as a condition of continued participation in and eligibility for federal funding
under Medicaid amounted to unconstitutional coercion that violated their sovereign right
to decide for themselves whether expanding their Medicaid programs in the manner
contemplated by the ACA is the right decision for their residents.

The U.S. Supreme Court agreed. See Nat’l Fed’n of Indep. Bus. v. Sebelius
(“NFIB”), 132 8. Ct. 2566, 2601 (2012) (opinion of Roberts, C.J., joined in relevant part
by Breyer and Kagan, J1.); id. at 2657 (dissenting opinion of Scalia, Kennedy, Thomas,
and Alito, JJ. (“joint dissent™)).! As Chief Justice Roberts explained in his controlling
opinion, the ACA was no “mere alteration of existing Medicaid,” but rather was an

attempt to “enlist[] the States in a new health care program.” Id. at 2606; see also id. at

26_69_(ioint dissent) (describing Medicaid Expansion as a “new program”). Yet rather

than give States “a legitimate choice whether to accept the [new] federal conditions in
exchange for federal funds,” Congress attempted to force Medicaid expansion upon
them by making it a mandatory condition of continued participation in the preexisting
Medicaid program and receipt of federal Medicaid funding. Id. at 2602-03. In short,
Congress engaged in “economic dragooning that leaves the States with no real option
but to acquiesce in the Medicaid expansion.” Id. at 2605. That attempt to deprive States
of “a genuine choice whether to participate in the new Medicaid expansion” program,
the Court concluded, was unconstitutional. Id. at 2607.

Turning to the question of how to remedy that constitutional violation, the Court
recognized that nothing “precludes Congress from offering funds under the Affordable
Care Act to expand the availability of health care, and requiring that States accepting
such funds comply with the conditions on their use.” Id. (emphasis added). The
constitutional problem arose because Congress attempted to require States to comply

with those new conditions (7.e., expand their Medicaid programs) even if, given a

! Unless otherwise noted, all reference to NFIB are to the opinion of the Chief Justice.
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genuine choice in the matter, they would reject both the new conditions and the new
funds to which they attached. The Court thus decided that the best way to remedy the
constitutional violation was to make the new conditions a requirement only for “a State
that has chosen to participate in the expansion” and accept the federal funding that comes
with it, not for “States that choose not to participate in that new program.” 7d.

To that end, the Court held that 42 U.S.C. § 1396c, the statutory provision that
gives the Department of Health & Human Services (“HHS”) authority to withhold funds
from a State that fails “to comply substantially with any” requirement under the
Medicaid Act, could not be applied to withhold funds based on a State’s “failure to
comply with the requirements set out in the expansion.” NFIB, 132 S. Ct. at 2607; see

”qlso zd at 2642 (Ginsburg, J., concurting in part, concurring in the judgment, and |
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dissenting in part). “That fully remedie[d] the constitutional violation” because it
ensured “that States would have a genuine choice whether to participate in the new
Medicaid expansion.” Id. at 2607, If a State chooses to participate, then HHS may still
invoke section 1396¢ to withhold funds “provided under the Affordable Care Act if [the]
State ... fails to comply with the requirements of that Act.” Id But if a State chooses
not to participate in Medicaid expansion, HHS may not treat the State as having failed
“to comply substantially with” a provision of the Medicaid Act. /d. “As a practical
matter, that means States may now choose to reject the expansion; that is the whole
point.” Id. at 2608.

In the wake of NFIB, many States have chosen to do just that. At the moment,
19 States (not including Alaska) have exercised their constitutional prerogative not to
participate in Medicaid expansion. See Kaiser Family Foundation, Status of State Action
on the Medicaid Expansion Decision, http://kff.org/health-reform/state-indicatot/state~
activity-around-expanding-medicaid-undet-the-affordable-care-act/ (last visited August

24, 20135). The federal government has never suggested that any of these States is in
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violation of any of the requirements of the Medicaid statute. To the contrary, both HHS
and the Centers for Medicare & Medicaid Services (“CMS™) have recognized repeatedly
that, afier NFIB, participation in Medicaid expansion is an option, not a requirement.
See, e.g., Ex. 1, Letter from HHS Secretary Sylvia Burwell to Governor Bill Walker
(Mar. 6, 2015) (describing Medicaid expansion as a “coverage category elected at state
option” and reiterating that “Alaska may take up the Medicaid coverage expansion, and
then later drop it at state option” (emphasis added)); Ex. 2, Letter from CMS Director
Vikki Wachino to Justin Senior, Deputy Secretary of Medicaid for Florida at 4 (May 21,
2015) (“[t]he decision about whether or not to expand Medicaid is a state option™); Ex.3,

Letter from HHS Secretary Sylvia Burwell to Tennessee Governor Bill Haslam (Jan., 23,

group”); Ex. 4, HHS, Medicaid Expansion, http://www.hhs.gov/opa/affordable-care-
act/expanded-coverage/medicaid-expansion/ (last visited Aug. 19, 2015) (“[t]he

Affordable Care Act gives states new opportunities to expand Medicaid” (emphasis
added)).

III. Alaska’s Medicaid Statute

Alaska decided to begin participating in Medicaid in 1972. Consistent with the
State Constitution and the separation of powers that it contemplates, see Alaska Const.
art. I1, § 1 (only the Legislature may authorize new appropriations); Alaska Legislative
Council v. Knowles, 21 P.3d 367, 372 (Alaska 2001) (same), that decision was
effectuated by the Alaska Legislature, which enacted the State’s Medicaid statute that
same year. See SLA 1972, ch. 182 § 1.

Mirroring the federal Medicaid statute, the Alaska statute draws a distinction
between groups for whom coverage is mandatory and groups for whom it is optional.
To ensure that Alaska remains eligible at all times to continue recetving federal

Medicaid funding, subsection (a) declares eligible for coverage under the State’s
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 approved by the Alaska Legislature.

program “[a]ll residents of the state for whom the Social Security Act requires Medicaid
coverage.” Alaska Stat. § 47.07.020(a). Subsection (b) also declares eligible an
additional 15 “optional groups of persons for whom the state may claim federal financial
participation.” Id. § 47.07.020(b). Subsection (d) of the statute states that “[a]dditional
groups may not be added unless approved by the legislature.” 7d, § 47.07.020(d). The

basic structure of the Alaska Medicaid statute is therefore straightforward: Any group

that the State is required to cover as a matter of federal law in order to remain eligible
to participate in Medicaid is automatically eligible for coverage. As for all other
individuals, even if federal funding is available to States that decide to cover them, they

are cligible for enrollment in Alaska’s program only if they fall within a group expressly

1V,  The Governor’s Efforts to Achieve Medicaid Expansion in Alaska

The population covered by the ACA’s Medicaid expansion-—i.e., individuals
who are under age 65, have an income level at or below 138% of the poverty level, and
for whom coverage was not mandatory before the ACA——are not among the 15 “optional
groups” for whom the Alaska Legislature has authorized Medicaid coverage. On March
17, 2015, Governor Walker transmitted bills‘ to the Legislature that would have made
those individuals the sixteenth “optional group[] of persons for whom the state may
claim federal financial participation” under Alaska Stat. § 47.07.020(b). See H.B. 148,
29th Teg. (Alaska 2015). Ex. 5, Press Release, Governor Walker, Governor Walker
Introduces Medicaid Bill (Mar. 17, 2015). Ultimately, the Legislature did not pass
Governor Walker’s bills or otherwise approve participation for Alaska in Medicaid
expansion. Instead, on June 11, 2015, the Legislature passed an appropriations act for

the current fiscal year® that expressly provides that none of the funds appropriated for

2 Fiscal Year 2016 begins July 1, 2015 and ends June 30, 2016.

MEMO IN SUPPORT OF Alaska Legislative Council v.

MOTION FOR TRO Governor Bill Walker, et al.
Page 8 of 25 Case No. 3AN-15- Civil




ANCHORAGE, AK 99501-3408
TELEPHONE {907} 274-0666
FACSIMILE (907] 277-4657

HoLMES WEDDLE & BARCOTT, PC
701 WEST EIGHTH AVENUE, SUTTE 700

Medicaid can be expended on Medicaid expansion. 2015 Alaska Laws 2nd Sp. Sess.
Ch. 1,8 1.

Notwithstanding the Legislature’s decisions, on July 16, 2015, the Governor
informed the Legislative Budget and Audit Committee (“LB&A Committee™) that he
intends to begin enrolling Alaska residents who fall within the Medicaid expansion
population in the State’s Medicaid program with or without the Legislature’s approval.
Although the Governor has no authority to accept federal funds for a new expenditure
without approval from the Legislature, he claimed that accepting federal funding to
cover the Medicaid expansion population would fall within his authority to accept an

increase in federal funding for an existing appropriation item. See Alaska Stat,

§ 37.07.080(h). This is so, according to the Governor, because notwithstanding the

Supreme Court’s decision in NFIB, he views the ACA’s expansion population as a group
“for whom the Social Security Act requires Medicaid coverage,” Alaska Stat.
§ 47.07.020(a). See Ex. 6, Press Release, Governor Walker, Next Steps on Medicaid
Expansion Announced (July 16, 2015). The Governor also announced that he would
appropriate money from the Alaska Mental Health Trust Account to help cover
implementation costs and that the Department of Health and Social Services (DHSS)
would assist in implementing the new program. Id.

By statute, the Governor must give the LB&A Committee 45 days to review any
new expenditure before it may be put into effect. See Alaska Stat. § 37.07.080(h). This
45-day stay on the Governor’s planned Medicaid expansion expenditure will lapse on
August 30, 2015, and the Governor has announced that if, as anticipated, the LB&A
Committee takes no action to prevent him from doing so before then, he will begin
enrolling the expansion population in Medicaid on September 1, 2015. Ex. 7,
Department of Health and Social Services, Healthy Alaska Plan, available at
http://dhss.alaska.gov/Healthy Alaska/Pages/default.aspx (last visited Aug. 19, 2015).
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The Legislative Council believes that the Governor’s attempt to unilaterally opt Alaska
into Medicaid expansion would violate section 47.07.020(d), the 2016 appropriations
act, and the separation of powers that the Alaska Constitution mandates, as the Medicaid
expansion population is an optional group that cannot be added to the State’s Medicaid
program without the Legislature’s approval. Accordingly, the Legislative Council has
initiated this legal action seeking declaratory and injunctive relief, and now asks this
Court to temporarily restrain and/or preliminarily enjoin the Governor from putting his
unlawful and unconstitutional plan into effect on Septembeﬁ~ 1,2015.
STANDARDS OF REVIEW

The Court may enter a temporary restraining order without written or oral notice

to the adverse party if two conditions are met:

(1) it cleatly appears from specific facts shown by afﬁdav1t or by the
verified complaint that immediate and irreparable injury, loss, or damage
will result to the applicant before the adverse party or that party’s attorney
can be heard in opposition, and (2) the applicant’s attorney certifics to the
court in writing the efforts, if any, which have been made to give the notice
and the reasons supporting the claim that notice should not be required.

Alaska R. Civ. P. 65(b).

“The purpose of a preliminary injunction is to maintain the status quo.” Martin
v. Coastal Vills. Region Fund, 156 P.3d 1121, 1126 (Alaska 2007). Alaska courts apply
one of two standards to requests for a preliminary injunction. Under the “serious and
substantial question” standard, if the plaintiff faces irreparable harm and any potential
injury to the defendant “can be indemnified by a bond or ... is relatively slight in
comparison to the injury” the plaintiff would suffer without the injunction, the plaintiff
must merely “raise serious and substantial questions going to the merits of the case; that
is, the issues raised cannot be frivolous or obviously without merit.” State v. Kiuti Kaah
Native Vill. of Copper Ctr., 831 P.2d 1270, 1273 (Alaska 1992) (quotations omitted).

“If, however, the plaintiff’s threatened harm is less than irreparable or if the opposing
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party cannot be adequately protected, then we demand of the plaintiff the heightened
standard of a clear showing of probable success on the merits.” City of Kenai v. Friends
of Recreation Citr., Inc., 129 P.3d 452, 456 (Alaska 2006). Here, either standard is
satisfied.
ARGUMENT AND CITATION OF AUTHORITIES

In the wake of the Supreme Court’s decision in NFIB v. Sebelius, there can be no
scrious dispute that participation in Medicaid expansion is an option, not a requirement
for continued participation in Medicaid. Indeed, as Chief Justice Roberts explained,
ensuring that “States may now choose to reject the expansion” was “the whole point” of

the Court’s decision. NFIB, 132 S. Ct. at 2608. That means that each State’s decision

whether to participate in Medicaid expansion must be arrived at through the same

legislative and constitutional processes that the State follows when deciding whether to
cover any other group for whom Medicaid coverage is optional under federal law. And
here, those processes are crystal clear: “Additional groups may not be added [to
Alaska’s Medicaid program] unless approved by the legislature.” Alaska Stat.
§ 47.07.020(d). The Governor’s attempt to add the Medicaid expansion population to
Alaska’s Medicaid program without legislative approval is therefore a blatant violation
of section 47.07.020(d) and the separation of powers principles that the Alaska
Constitution mandates. Accordingly, this Court should stop the Governor from putting
that plan into action now, before his unlawful and unconstitutional actions result in
immediate and irreparable injury to the Legislature and the people of Alaska.

I The Legislative Council’s Challenge To The Governor’s Attempt To
Unilaterally Opt Alaska Info The ACA’s Optional Medicaid Expansion
Program Is Likely To Succeed On The Merits.

Since its inception, the federal Medicaid program has provided participating

States funding for groups of individuals falling into two categories: (1) required groups

that a State must cover as a condition of participation in Medicaid and receipt of federal
MEMO IN SUPPORT OF Alaska Legislative Council v.
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|| 1s expressly authorized by the Legislature. And “a]dditional groups may not be added”

funding, and (2) optional groups that a State may cover if it wants to receive additional
federal funding, but need not cover to remain eligible for continued participation and
receipt of federal funding. See Schweiker v. Gray Panthers, 453 U.S. 34, 37 (1981).
Alaska’s Medicaid statute maps onto these two categories, drawing a clear line between
residents “for whom the Social Security Act requires Medicaid coverage,” Alaska Stat.
§ 47.07.020(a) (emphasis added), and “optional groups of persons for whom the state
may claim federal financial participation,” id. § 47.07.020(b) (emphasis added). To
ensure that the State remains eligible to continue participating, the statute automatically
authorizes coverage for anyone falling into the “required” category. But for any group

that does not fall into that category, coverage is available only if that “optional group”

to the statutorily enumerated list of optional groups “unless approved by the legislature.”
1d. § 47.07.020(d).

There is no question that the group of individuals for whom federal funding is
available under the ACA’s Medicaid expansion program is not one of the 15 “optional
groups” enumerated in section 47.07.020(b). If they are to be covered under Alaska’s
program, then, they must qualify as a group “for whom the Social Security Act requires
Medicaid coverage.” Alaska Stat. § 47.07.020(a). They plainly do not. Asthe Supreme
Court, the relevant federal agencies, numerous States, and the Governor himself have
recognized, States are no longer required to cover the Medicaid expansion population
after the Court’s decision in NFIB. The Governor’s attempt to unilaterally extend
Medicaid coverage to the expansion population thus amounts to an unlawful and
unconstitutional attempt to usurp the Legislature’s prerogative to decide whether to

accept the federal government’s invitation to participate in Medicaid expansion.
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A, As the Supreme Court, the Federal Government, and Other States
Agree, Participation in Medicaid Expansion Is Optional, Not
Required, After NFIB.

When construing a statute, courts “look to the meaning of the language, the
legislative history, and the purpose of the statute in question. The goal of statutory
construction is to give effect to the legislature’s intent, with due regard for the meaning
the statutory language conveys to others.” Gov’t Emps. Ins. Co. v. Graham-Gonzalez,
107 P.3d 279, 284 (Alaska 2005) (quotation omitted). Unless the statute’s “words have
acquired a peculiar meaning, by virtue of statutory definition or judicial construction,
they ate to be construed in accordance with their common usage.” Id. The language
and purpose of section 47.07.020(a) is clear. By rendering eligible for Medicaid only

those Alaska residents “for whom the Social Security Act requites Medicaid coverage,”

thé:r ;fatu;ce renders eligible only those residents that the State must cover in order for
Alaska to continue participating in Medicaid and receiving federal Medicaid funding.
The scope of section 47.07.020(a) thus necessarily depends on the scope of the Social
Security Act and the requirements that it imposes in order for a State to remain eligible
to participate in Medicaid and receive federal Medicaid funding.

Ordinarily, that inquiry would start with the text of the Social Security Act, and
here in particular with the text of that federal statute as amended by the ACA. And
looking at the statutory text, one understandably might come to the conclusion that
covering the Medicaid expansion population is a requirement, not an option. See 42
U.S.C. § 1396a(a)(10)(A)(I)(VIII). But that conclusion would be profoundly mistaken
after the Supreme Court’s decision in NFIB, the core holding of which was that the
federal government cannot make participation in the expansion program a mandatory
condition of participation in Medicaid without violating the U.S. Constitution. As the
Court explained, States instead must be given “a genuine choice whether to participate

in the new Medicaid expansion,” and forcing them to chooge between expansion or
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opting out of Medicaid entirely gives them no true choice at all. NFIB, 132 S. Ct. at
2607, see also, e.g., id. at 2608 (same). The Court thus held the ACA unconstitutional
to the extent that it required States to participate in Medicaid expansion in order to
continue participating in Medicaid, and remedied that constitutional violation by
removing HHS’s authority to withhold federal funding from States that decline to
participate in the new program. “As a practical matter, that means States may now
choose to reject the expansion; that is the whole point.” Id.

Consistent with that understanding, more than a third of the States have declined
to participate in Medicaid Expansion after NFIB. See Status of State Action on the
Medicaid Expansion Decision, http://kff.org/health-reform/state-indicator/state-

act_i\(i_ty—grggr_lfiff:xpanding;r_l_'ledicaiﬂj}mder-the-;;ffordable-c_are—act/ (last visited August |

22, 2015). While that decision means that those States are not ¢ligible for the new
federal funding that the ACA makes available to participating States, it has had no effect

il whatsoever on the eligibility of those States to continue participating in traditional

Medicaid. The federal government has never suggested that those States are violating
any federal Medicaid requirement; to the contrary, it has continued to treat them as fully
eligible to participate in Medicaid and receive federal Medicaid funding. As both HHS
and CMS have confirmed when addressing questions that have arisen in the wake of
NFIB, that is because “[t]he decision about whether or not to expand Medicaid is a state
option,” not a requirement. Ex. 2, Letter from CMS Director Vikki Wachino to Justin
Senior, Deputy Secretary of Medicaid for Florida (May 21, 2015); see also, e.g., Ex. 1,
Letter from HHS Secretary Sylvia Burwell to Governor Bill Walker (Mar. 6, 2015);
Ex.3, Letter from HHS Secretary Sylvia Burwell to Tennessee Governor Bill Haslam
(Jan. 23, 2015).

HHS has even confirmed as much to Alaska directly: When Governor Walker

asked whether Alaska could later opt out of Medicaid Expansion if it were to decide to
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opt in, Secretary Burwell herself reiterated in her response that a State is free to “take
up the Medicaid coverage expansion, and then later drop it” because the Medicaid
expansion population is a “coverage category elected at state option,” not required by
federal law. See Ex. 1 (emphasis added). Shortly after receiving that confirmation from
Secretary Burwell, the Governor, too, recognized that Medicaid expansion is now
optional, not required, introducing legislation that, if adopted, would have added the
Medicaid expansion population as the sixteenth of section 47.07.020(b)’s “optional
groups.” See H.B. 148, 29th Leg. (Alaska 2015). Of course, there would have been no
need to add that group if it were already a group “for whom the Social Security Act

requires Medicaid coverage.” Alaska Stat. § 47.07.020(a). In seeking the Legislature’s

appyoyfll, thf: (_}ovemor__@_ls _g@cogni;ed_whq _tkle_ _Supre@e Court, HHS, CMS, and every |

other State has recognized as well--namely, that States now “have a genuine choice
whether to participate in the new Medicaid expansion.” NFIB, 132 S. Ct. at 2607.

B.  The Governor’s Contrary Position Rests on a Nonsensical Misreading
of the Supreme Court’s Decision in NFIB.

Notwithstanding that unanimous consensus and his own past acts demonstrating
agreement with it, the Governor now claims that he can opt Alaska into Medicaid
expansion with or without the Legislature’s approval because, contrary to all
appearances, participation in Medicaid expansion still remains “required” under federal
law. The Governor has acknowledged (as he must) that “states are not required in
practice to cover this expanded group of beneficiaries.” Ex. 8, Letter from Attorney
General Craig Richards to Senator John Coghill (July 31, 2015). But he nonetheless
maintains that they are “required” to do so as a legal matter because NFIB did not
eliminate the requirement to participate in Medicaid expansion; it just eliminated HHS’s
authority to do anything to a State that violates that requirement. /d. That convoluted

reasoning finds no support in law or logic. As a matter of common sense, a State cannot
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be both “required” and “not required” to expand its Medicaid program. Nor can a State
“have a genuine choice whether to participate in the new Medicaid expansion,” NFIB,
132 S. Ct. at 2607, if it still remains “required” to do so.

The Governor attempts to defend the oxymoronic view that expansion is an
“optional requirement” by insisting that NFIB eliminated only HHS’s authority td
penalize States for failure to comply with the ACA’s new requirements; it did not
eliminate the requirements themselves. Thus, in his view, States are still “required” to
participate in Medicaid expansion; HHS just lacks any “enforcement mechanism” if they
fail to do so. See Ex. 8, Letter from Attorney General Craig Richards to Senator John
Coghill (July 31, 2015). That makes no sense. The federal Medicaid statute is a

spending power statute. Tt does not “require” States to do anything in the abstract. It

only “requires” States to do things if they want to continue participating in Medicaid.
The inquiry into whether something is “required” under the federal statute thus cannot
be divorced from the inquiry into what a State must do in order to remain eligible to
continue participating Medicaid and receiving federal funding. If failure to abide by a
purported “requirement” has no impact on a State’s continued eligibility to participate
in Medicaid and receive federal funds, then as a matter of both law and logic, is not is
not really a “requirement.” Compare Black’s Law Dictionary, Requirement (10th ed.
2014} (“requirement ... Something that must be done because of a law or rule™), with
Black’s Law Dictionary, Option (10th ed. 2014) (“option ... The right or power to
choose”). By removing HHS’s authority to penalige a State for failure “to comply” with
the ACA’s “requirement” to expand Medicaid, 42 U.S.C. § 1396¢, the Court thus
necessarily eliminated the requirement itself,

That commonsense point was not lost on the Supreme Court when it crafted its
remedy in NFIB. If it were, then the Court would not have reiterated—repeatedly—that

States now “have a genuine choice whether to participate in the new Medicaid
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expansion.” NFIB, 132 8. Ct. at 2607; see also, e.g., id. at 2608 (States have “a genuine
choice whether to” participate); id. (“States may now choose to reject the expansion”).
The Court’s chosen remedy just reflects the realities of the situation it faced. While the
Court wanted to ensure that HHS could no longer impose the ACA’s new requirements
on States that chose nof to participate in Medicaid expansion, it also wanted to leave
those requirements intact for States that “voluntarily sign up” for the new program. Id.
To achieve that end, the Court removed HHS’s authority to invoke those requirements
as a basis to penalize States that declined to participate in the new program, but left the
requirements in the statute so that HHS would still have the legal authority to “withdraw
funds provided under the Affordable Care Act if a State that Aas chosen to participate in

added).

The Governor thus searches for a loophole that does not exist. The Supreme
Court was not trying to create some sort of novel unenforceable condition on the receipt
of federal Medicaid funding; it was just trying to find the casiest path to preserving the
new requirements for States participating in the new program while eliminating them
for non-participating States. That is the only way to make sense of the Court’s repeated
statements that, as a consequence of its remedy, “States may now choose to reject the
expansion.” Id. at 2608. If all States still remain “required” to participate in Medicaid
expansion as a condition of continued participation in Medicaid, then the Court’s
decision would fail to remedy the constitutional violation it identified—namely, the
attempt to deprive States of a “genuine choice” in the matter. Id. The Governor’s
attempt to divorce the Court’s remedy from its holding thus would reintroduce the same
constitutional problem that NFIB identified. In short, there is no coherent way to read

NFIB as leaving in place a “requirement” that the Court held unconstitutional. Nor is
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there any coherent way to read section 47.07.020(a) as requiring Alaska to cover a group
that the Supreme Court has held that States are no longer required to cover.

C.  Because Medicaid Expansion Is Optional, the Governor May Not Opt
Alaska in Without Legislative Approval.

Because the federal Medicaid statute no longer requires States to cover the

Medicaid expansion population as a condition of continued participation in Medicaid,

that population can no longer be treated as a group “for whom the Social Security Act

requires Medicaid coverage.” Alaska Stat. § 47.07.020(a). Instead, it is an “optional
group” that cannot be covered “unless approved by the legislature.” Id. § 47.07.020(d).
Indeed, the Governor himself initially recognized as much when he asked the
Legislature to add that population as the statute’s sixteenth “optional group.” The
Governor changed his position-only afterthe Tégislature declined to take him up on that
invitation. But the Governor does not get to ignore the Legislature’s express reservation
of legislative prerogative to decide which “optional groups™ should be eligible for
Medicaid coverage just because he disagrees with the Legislature’s policy choices.

Nor can the Governor get around that statutory prohibition on unilateral action
by averting to some professed distinction between “required” under federal law and
“required” under state law. Section 47.07.020(a) uses the term “required” in specilic
reference to federal law, authorizing coverage for those individuals “for whom the
Social Security Act requires Medicaid coverage.” Alaska Stat. § 47.07.020(a) (emphasis
added). The state statute thus necessarily incorporates the requirements of the federal
statute, as interpreted or altered by the U.S. Supreme Court. See Native Vill. of Tununak
v. State, Dep’t of Health & Soc. Servs., Office of Children’s Servs., 334 P.3d 165, 171-
72 (Alaska 2014) (“The United States Supreme Court’s decisions on issues of federal
law, including issues arising under the Federal Constitution, bind the state courts’

consideration of those issues.”); Nitro-Lifi Techs., L.L.C. v. Howard, 133 S. Ct. 500, 503
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(2012) (once the Supreme Court has weighed in on a federal statute, “it is the duty of
other courts to respect that understanding of the governing rule of law”). And here, the
Supreme Court’s definitive ruling as to what “the Social Security Act requires” is that it
does not require States to expand their programs to the levels contemplated by the ACA.
As a matter of both federal and state law, then, the expansion population is not a group
“for whom the Social Security Act requires Medicaid coverage.” Alaska Stat.
§ 47.07.020(a) (emphasis added).

To the extent there were any doubt on that score as a matter of state law, the
Legislature eliminated it by expressly prohibiting the Governor from using funds

appropriate for Medicaid to fund Medicaid expansion. See 2015 Alaska Laws 2nd Sp.

Sess. Ch. 1, § 1. That prohibition not only confirms the Legislature’s understanding that

the expansion population is not a “required” group, but also independently prohibits the
Governor from moving forward with his plan to expend funds that have not been
appropriated on a program that has not been approved.

The Governor’s plan also runs head-on into “the separatidn of powers and its
complementary doctrine of checks and balances [that] arc part of the constitutional
framework of this state.” Alaska Pub. Interest Research Grp. v. State, 167 P.3d 27, 34-
35 (Alaska 2007). The Alaska Constitution gives “the legislature, and only the
legislature, ... control over the allocation of state assets among competing needs.” City
of Fairbanks v. Fairbanks Convention & Visitors Bureau, 818 P.2d 1153, 1156 (Alaska
1991); see also Alaska Const. art. II, § 1. The Governor usurps that “legislative
appropriation power” not only when he attempts to appropriate funds unilaterally, but
also when he “[a]lter[s] the purpose of [an] appropriation,” Alaska Legislative Council
v. Knowles, 21 P.3d 367, 372 (Alaska 2001). Here, the Governor is attempting to do
both, as he plans to being funding Medicaid expansion in the face of an appropriations

act that expressly prohibits him from using appropriated funds for that purpose, and to
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do so under a theory that is irreconcilable with the manifest intent of the appropriation
that the Legislature #as made. The purpose of the appropriation of funding to cover
groups “for whom the Social Security Act requires Medicaid coverage” is clear: The
Legislature wanted to appropriate the funds necessary to ensure that Alaska remains in
compliance with all conditions on continued participation in and receipt of federal
funding under Medicaid. It did not want to divest itself of its constitutional power to
make decisions about whether to appropriate funding for groups for whom coverage is
not required under federal law.,

To intetpret section 47.07.020(a) as empowering the Governor to declare groups

“required” when they are not really so thus would usurp not just the Legislature’s

statutory power, but its constitutional power as well. See State v. Sundberg, 611 P.2d

44, 50 n.16 (Alaska 1980) (recognizing a “court’s duty to reasonably construe statutes,
whenever possible, to avoid the dangers of unconstitutionality”). The Legislature’s clear
intent in section 47.07.020(d) was to preserve its constitutional powet to decide whether
to ‘appropriate funding for new “optional groups” like the Medicaid expansion
population. The Legislature confirmed as much when it expressly denied the Governor
power to use funds appropriated for Medicaid fo pay for Medicaid expansion.
Accordingly, if the Governor wants a new appropriation of funding to extend Medicaid
coverage to that new group, then just as with any other new appropriation, he is free to
try to convince the Legislature to give him one. But if the Legislature denies that
request, the Governor does not get to go it alone. Put simply, the Alaska Constitution
does not permit the Governor to exercise “a quasi-legislative appropriation power
permitting appropriations the legislature never enacted.” Knowles, 21 P.3d at 372. The
Governor’s attempt to do so is a patent violation of section 47.07.020(d), the 2016

appropriations act, and the Alaska Constitution.
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II. A Temporary Restraining Order And/Or Preliminary Injunction Is
Manifestly Appropriate Under the Circumstances at Hand.

As the foregoing confirms, there is no reason to allow the Governor’s unilateral
multi-million-dollar Medicaid expansion to move forward at all, let alone to allow it
move forward before this Court has time to fully consider the Legislative Council’s
statutory and constitutional challenges. Accordingly, unless the Governor is willing to
represent that he will hold off on his plan to begin enrolling the expansion population
and accepting federal funding to cover it on September 1, 20135, the Court should enter
a temporary restraining order and/or preliminary injunction preserving the status quo
until the Court has had the opportunity to fully consider and resolve the Legislative

Council’s claims. Any harm that the Governor might claim to suffer from such relief

_pales in comparison to the irreparable injury that preserving the status-quo-will-prevent. | -

Both the Legislative Council and the people of Alaska will suffer immediate and
irreparable injury if the Governor proceeds with his plan to unilaterally expand Alaska’s
Medicaid program. As numerous state courts have recognized, a violation of a state
statute constitutes a per se irreparable injury. See, e.g., SEIU Healthcare Pa. v.
Commonwealth, 104 A.3d 495, 508 (Pa. 2014) (“where the offending conduct sought to
be restrained through a preliminary injunction violates a statutory mandate, irreparable
injury will have been established™); State v. Econ. Freedom Fund, 959 N.E.2d 794, 804
(Ind. 2011) (“if the action to be enjoined clearly violates a statute, the public interest is
so great that the injunction should issue regardless of whether a party establishes
‘irreparable harm’ or ‘greater injury’”); Jurisich v. Jenkins, 749 So. 2d 597, 599 (La.
1999) (“petitioner is entitled to injunctive relief without the requisite showing of
irreparable injury when the conduct sought to be restrained is unconstitutional or
unlawful”). Because the Governor’s plan plainly violates section 47.07.020(d) and the

2016 appropriations act, that alone is enough to establish irreparable harm sufficient to
warrant injunctive relief.
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The separation-of-powers interests at stake make that injury all the more acute.
As the Alaska Supreme Court has explained, the separation-of-powers principles
embodied in the Alaska Constitution serve “two principal purposes: first, to protect the
liberty of the citizen; and second, to safeguard the independence of each branch of the
government and protect it from domination and interference by the others.” Bradner v.
Hammond, 553 P.2d 1, 6 n.11 (Alaska 1976). By attempting to usurp the Legislature’s
appropriations power, the Governor thus violates the rights not just of the Legislature,
but of the Alaska citizenry. Again, that alone is enough to warrant injunctive relief. See
Mitchell v. Cuomo, 748 F.2d 804, 806 (2d Cir. 1984) (“When an alleged deprivation of

a constitutional right is involved, most courts hold that no further showing of irreparable

injury is necessary.”), Planned Parenthood of Minn., Inc. . Citizens for Cmiy. Action,

558 F.2d 861, 867 (8th Cir. 1977) (“Planned Parenthood’s showing that the ordinance
interfered with the exercise of its constitutional rights and the rights of its patients
supports a finding of irreparable injury.”); Alsworth v. Seybert, 323 P.3d 47, 55 (Alaska
2014) (holding that limiting defendants’ First Amendment rights “imposes serious
harm” on defendants); cf. Elrod v. Burns, 427 U.S. 347, 373 (1976).

And the harms to the State and its residents do not end there. If the Governor’s
plan goes into effect on September 1, then the State will immediately begin enrolling
residents in a Medicaid program for which they are not eligible. Doing so threatens to
engender massive confusion and foster unfounded reliance interests on the part of the
Alaskans who will be given the erroneous impression that they are covered by Medicaid
when that is not, in fact, so. See Ex. 9, Aff. Rep. Mike Chanault § 19; Ex. 10, Aff. Sen.
Pete Kelly  12; Ex.11, William Streur § 14. And should coverage actually begin to
flow only to later be determined unlawful, the Governor’s actions could result in an
administrative nightmare in which providers are billing Alaska’s Medicaid program for

patients and care that it does not cover, See Ex. 10, Aff, Sen. Pete Kelly § 12. Moreover,
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Alaska’s Medicaid program is already stretched thin. See Ex. 12, Aff. Linda Giani
3-4; Ex. 13, Aff. Bertha Jarvi §§ 4-6; Ex. 10, Aff. Sen. Pete Kelly §9; Ex. 14, Amy Oney
9 4. The stress to the system of adding—and later removing—tens of thousands of
beneficiaries threatens to significantly diminish the quality of care available to current
Medicaid beneficiaries. See Ex.13, Aff, Bertha Jarvi {1 4-6; Ex. 10, Aff. Sen. Pete Kelly
9 9; Ex. 11, Aff. William Streur Y 8, 14. Patients and providers alike thus stand to
suffer irreparable injury if the Governor is allowed to move forward with his plan to
begin implementing coverage for the expansion population without the necessary
legislative approval on September 1.

That injury is compounded by the irreparable fiscal injury to the State. Each

dollar that the Governor diverts to implementing Medicaid coverage that is not |

authorized by state law is a dollar that could have gone to a State program that the
Legislature actually has authorized. The Alaskans who stand to benefit from the
expenditure of funds on those quthorized programs thus will inevitably be injured by
the Governor’s attempt to implement an unauthorized expansion of Medicaid. See Ex.
9, Rep. Mike Chenault Y 7-8, 18; Ex. 13, Aff, Bertha Jarvi 7 4-6; Ex. 15, Aff. Rep.
Johnson ¥ 11; Ex. 16, Aff. Laura Clark-Maketa ¥ 3; Ex. 17, Aff. Sen. Anna McKinnon
9 12, 15. The Governor’s plan to divert $1.6 million from the Mental Health Trust
Authority Account to pay for administering that new coverage is particularly
problematic. That money, which must be used to promote mental health programs for
vulnerable Alaskans or, if not needed for that purpose, sent to the general fund for
legislative appropriation, see Alaska Stat. § 37.14.035(a), (b), would instead be lost to
implementing and administering an unlawful unilateral executive initiative, causing
irreparable harm to the beneficiaries of the Trust. See Ex. 10, Aff. Sen. Pete Kelly § 8;
Ex. 11, Aff. William Streur § 10. Morcover, most of this money would be spent

providing benefits to individuals who are not beneficiaries of the Trust.
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Put simply, the State’s budget is already constrained enough as it is. See Ex. 9,
Aff. Mike Chenault Y 7-8; Ex. 10, Aff. Sen. Pete Kelly § 7; Ex. 17, Aff. Sen. Anna
McKinnon ) 8-9, 12, 15; Ex. 18, Rep. Charissc Millett 9 11, 14. The Governor should
not be diverting scare resources to implementing and administering unilateral executive
action that ultimately will need to be unwound.

Preliminary relief does not pose any substantial harm to the Governor. This case
presents straightforward issues of statutory and constitutional interpretation that can be
resolved quickly, and the Legislative Council stands ready to move forward on whatever
schedule this Court deems appropriate. If the Governor is correct that he has had the

authority to opt into Medicaid Expansion since he assumed office in January 20135, then

he will not suffer any significant harm by having to wait another month to implement __

his plan. Thus, any injury to the Governor “is relatively slight in comparison to the
injur[ies]” the Legislature and the State will suffer if the Governor’s Medicaid expansion
plan is implemented before this Court examines the shaky legal grounds on which it
rests. N, Kenai Peninsula Rd. Maint. Serv. Area v. Kenai Peninsula Borough, 850 P.2d
636, 639 (Alaska 1993). Accordingly, the Court should grant the Legislative Council’s
motion for a temporary restraining order and/or preliminary injunctive relief.
CONCLUSION

For the foregoing reasons, Plaintiff Alaska Legislative Council asks this Court to
prevent immediate and irreparable damage to the Council, the Legislature, and the
citizens of Alaska by issuing a temporary restraining order or preliminary injunction that
enjoins Governor William Walker and Department of Health & Social Services
Commissioner Valerie Davidson from enrolling Alaska residents within the expansion
population in Alaska’s Medicaid program, accepting federal funding for Medicaid
coverage for that expansion population, expending state resources on implementing

coverage for that population, or otherwise implementing or administering Medicaid
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expansion without the express approval of the Alaska Legislature until this Court

decides the merits of this case.

Dated this Zq(%ay of M? VSj! , 20 E: at Anchorage, Alaska,

HOLMES WEDDLE & BARCOTT, P.C.

Co-Counsel for Plaintiff
By: %

Timothy A/McKeever
Alaska Bar No. 7611146
Stacey C. Stone

Alaska Bar No. 1005030

B o o T BANCROFT PEEC— - T
Co-Counsel for'Blaintiff, Pro Hac Vice
By: - Crz)

Paul D. C],efnent* r'

Frin E. Murphy*

Edmund G. LaCour Jr.*
*Motions to appear pro hac vice
forthcoming
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The Honorable Bill Walker
Governor of Alaska
Juneau, AK 99811

Dear Governor Walker:

Thank you for your efforts regarding Medicaid expansion in Alaska. In follow up to our staffs’
discussions, I wanted to provide you with the following information on the Medicaid coverage
expansion provision of the Affordable Care Act.

As you know, the law provides that the federal government will pay 100 percent of the amounts
expended by the state for medical assistance for such newly-eligible adult beneﬁciaries through

percent of the cost of care. In previous guidance, we notified states of "the opportunity to extend
coverage, and the absence of federal financial penalties if a state does not do so, or if it does so
and later drops such coverage, See question and angwer 25 of the Frequently Asked Questions
on Exchanges, Market Reforms and Medicaid, issued on December 10, 2012, and available at:
htip://weww.cms.gov/CCIIO/Resources/Files/Downloads/exchanges-fags-12-10-2012.pdf.

Consistent with that guidance, Alaska may take up the Medicaid coverage expansion, and then
later drop it at state option, There is no requirement for a state to maintain coverage for the new
adult group. We generally encourage states that eliminate any coverage category elected at state
option to plan for a smooth transition process for phasing out that coverage. For that reason,
states’ 1115 demonstrations include a standard phase out term and condition. This includes
requiring that any individuals who may continue to be eligible for Medicaid in other eligibility
categories are notified and given the opportunity to continue coverage through that alternative
category. We also note that if Alaska expands Medicaid coverage and then drops such coverage
at a later point, there would be no resulting financial penalty and no reduction to the federal
matching dollar rates otherwise available to Alaska for its Medicaid program.

I hope this information is useful in your efforts to help low-income Alaska residents gain
coverage and to reduce uncompensated care for Alaska health care providers. Please do not
hesitate to contact me if you have any further thoughts or concerns.

Sincerely,

ia M. Burwell

EXHIBIT 1
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Centers for Medicare & Medicaid Services p
7800 Security Boulevard, Mail Stop 52-26-12 / e M S

Baltimore, Mary land 21244-1850 S CENTERS FOR MEMICARE & MEDICAID SERVICES
CENTER FOR MERICAID & CHIP SERVICES

WAy 2 1 2015

Justin Senior

Deputy Secretary for Medicaid

State of Florida

Agency for Health Care Administration
2727 Mahan Drive, Mail Stop 8
Tallahassee, FL. 32308

Dear Mr. Senior:

This is a follow up to recent conversations between the Centers for Medicare & Medicaid

Services (CMS) and the state about a proposed funding level and approach to Florida’s Low-

Income Pool (LIP). On April 20®, Florida posted a “Low Income Pool Amendment Request” for
public comment. CMS has conducted a preliminary review of the proposal, for which the state

“public comment period will soon close. We plan to review the state’s official proposal and the
public comments that the state has received before reaching a final determination on the LIP.
However, in recognition of the state’s request for timely feedback as well as the Florida
legislature’s calendar and time frames for resolving a fiscal year 2015-2016 budget, we are
prepared at this point to provide preliminaty feedback on this proposal.

Overview

CMS believes that a level of ongoing LIP suppoit consistent with the principles articulated in our
April 14, 2015, letter will be best implemented through a phased-in approach. Subject to review
of the state’s official proposal and public comments, and further conversations with you and your
colleagues, we have preliminarily concluded that 2015-16 funding should be at approximately $1
billion, consistent with the fimding level for the LIP prior to 2014, to maintain stability while the
system transitions. Funding in subgequent years at a more sustainable and appropriate level to
cover the state’s remaining uncompensated care costs would be approximately $600 million. We
note that this level of funding for the LIP, coupled with the options the state may elect at its
discretion described in this Ietter, would enable Florida to retain Medicaid investment in the state
at or above the current $2.16 billion level of LIP funding. In addition, the option to expand
Medicaid to low-income adults remains available to the state, and as described later in this letter,
could provide an estimated revenue increase of $2 billion annually to the Florida hospitals over
and above funding through sources such as the LIP.

Background

When CMS agreed to a temporary one-year extension of the LIP in 2014, CMS made clear that it
expected Florida would use the year to develop reformed Medicaid payment systems and
funding mechanisms that would ensure quality health care services to Florida’s Medicaid
beneficiaries throughout the state so that starting in state fiscal year 2015 Florida would move

EXHIBIT 2
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toward Medicaid payinents directly to providers rather than payments through the LIP. Since
then, CMS has reaffirmed that the LIP program would not continue after June 30, 2015, in its
current form.

From its inception in 2006 until 2013, LIP funding was capped at $1 billion each year. In 2014,
as you know, in our one-year extension of the LIP, CMS increased the amount of the LIP by
$1.16 billion at the state’s request because the state was moving to statewide managed care.
Prior to this, the state had the authority to make additional payments based on fee-for-service
payments under its state plan. CMS allowed the state to temporarily make provider payments
through the LIP while the state determined how to appropriately transition provider payment to
rates through a new managed care system. This transition was completed late in 2014; as
discussed below, however, the state has not proposed significant changes to the structure of the
LIP to recognize this change,

CMS’ April 14, 2015, letter laid out the three principles by which CMS intends to review
proposals relating to the exténsion of the LIP, CMS intends to apply these principles to
uncompensated care pools in all states. Specifically, we noted that coverage is the best way to
secure affordable access to health care for low-income individuals and uncompensated care pool
fonding should not pay for costs that would be paid for in a Medicaid expansion; that Medicaid

.- payments should support-services provided to-Medicaid beneficiaries aiid Iow-income uninsured

individuals; and that provider payment rates must be sufficient to promote provider participation
and access, and should support plans in managing and coordinating care, These principles are
consistent with the concerns that we have expressed over time regarding Florida’s approach to
provider payment and the need for reforms,

Preliminary Review of LIP Proposal Florida Posted for Public Comument

As noted above, CMS conducted an initial review of the LIP proposal that the state posted for
public comment on April 20, 2015, and conducted two conference calls with the state to better
understand this proposal. While we appreciate that this proposal makes modifications to the
current LIP, and plan to review public comments and the official proposal before we reach a
final determination, it is our preliminary conclusion that this proposal makes onty limited
progress toward realizing the principles we articulated in April.

Principle: Coverage rather than uncompensated care pools is the best way to secure affordable
access to health care for low-income individuals, and uncompensated care pool funding should
not pay for costs that would be covered in a Medicaid expansion.

The state has recently said that it is “willing to size LIP so that it would not duplicate or serve as
a substitute for Medicaid expansion.”® The proposal, however, makes no reduction in the overall

1 Scott v. HHS, No. 15-00193 (N.D. Fla. May 7, 2015)(Pls’ Mem, Supp. Prelim. Inj.); see also

http://www. flgov.comfwp-content/uploads/201 5/05/050715.pdl.  See also Amendment Request for Florida’s 1115
Managed Medical Assistance Waiver (Powerpoint presented by Justin Sendor at the April 29, 2015 Medical Care
Advisory Committee and Public Meeting Otlando, Florida). Available at;

http://ahca. myflorida.com/medicaid/statewide_mc/pdf/mma/Presentation_Orlando Public Meeting 2015-04-
29.pdf.
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size of the pool to account for the potential effects of expanded coverage through Medicaid ot to
account for the increase in coverage for those who became insured through the Marketplace.

Principle: Medicaid payments should support services provided to Medicaid beneficiaries and
low-income uninsured individuals. .

The proposal takes an incremental step towards tying payments to services delivered by making
a modest change in the way LIP dollars are distributed for about 10 percent of the proposed LIP.
This is a positive step, but we think more fundamental changes to the distribution approach are

needed so that payments support services provided to beneficiaries and low-income individuals.

Principle: Provider payment rates must be sufficient to promote provider participation and
access, and should support plans in managing and coordinating care.

The proposal shifts some funds to rate increases while adding new funds to the prior LIP
methodology. Together, these changes mean that the LIP distributes funds in a way that does not
align with providers’ role in serving the Medicaid population and financing low-income
uncompensated care, Additionally, no net LIP dollars would be shifted to rates. As we noted in
our April letter, we are concerned that provider payment rates be sufficient to promote provider

-participation and-access, and support plans-inmanaging and coordinating care. These conceins —

are buttressed by the finding in the independent report that the state commigsioned that during
the time LIP has been in existence, provider payment rates have been cut by 25 percent,
continuing a trend that started before LIP was created. We also note the December 2014 U.S,
district court findings that identified Florida’s Medicaid reimbursement rates as insufficient to
ensure access for services provided to children in Florida. While the district court later
determined that a private right of action to challenge Medicaid payment rates was not available
in light of the Supreme Court’s decision in Armstrong v. Exceptional Child, 135 S. Ct 1278
(2015), the findings raise questions as to whether or not Florida reimbursement rates comply
with the requirements of section 1902(a)(30)(A) of the Social Security Act. CMS is concerned
about these findings and would like to work with the state to better understand and address them
as the state continues to strengthen its managed care delivery system.

Transitional LIP Funding in 2015-2816

This letter outlines an approach to the LIP over the next two yeats to help Florida maintain the
stability of its providers while the state makes changes to its payment structures. Our
preliminary view is that 2015-2016 should serve as a transition year, and that funding for the LIP
during this fiscal year should revert to $1 billion, the LIP funding level in 2013-2014, before
completion of the state’s transition to managed care. This effectively returns the LIP to its
annual level from 2006-2013 and helps to create stability for providers, while the state creates
alternative financing arrangements, During this transition vear, the state may request changes to
the distribution methodology for LIP funds to support our shared goal of maintaining stability of .
providers during this transition. This could include retaining current I.IP distribution
methodelogies or distributing funds to LIP providets in proportion to the amounts those
providers receive in the 2014-2015 LIP.

EXHIBIT 2
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Additional Funding for Financing Health Care tc Enhance Medicaid Revennes

In addition to having the federal funding for the LIP, Florida has a number of options under
Medicaid state plan authority to increase payment rates and draw down associated federal
matching dollar revenues in a manner that supports beneficiary access to care and pays Medicaid
providers in ways that are consistent with the principles articulated in our April 14, 2015, letter.
One option is for the state to broadly increase Medicaid rates, which would better support
providers in delivering care to Medicaid beneficiaries by addressing any shortfall in payment
rates. The state could elect to increase rates paid to managed care organizations and used to
support hospitals, which would improve coordination of care, as noted in our April 14 letter.

The state could fund its share of the increased provider rates through continued use of
intergovernmental transfers. Using existing state and local contributions (which are currently
providing match inside of the LIP) over and above the funds that would be necessary for the state
share of a $1 billion 2015-2016 LIP, the state could use those same dollars to fund provider rate
increases. With federal match, we believe this would generate approximately $1.8 billion in
funds for providers who serve Medicaid beneficiaries. Alternatively, or additionally, Florida
could use state general revenue as the non-federal share to fund an increase in provider rates.

We note that the Florida House of Representatives on April 24, 2015, proposed the use of state

would total about $1.5 billion in additional funds for providers.

The decision about whether or not to expand Médicaid is a state option, as we have noted
previously. Regardless of whether a state expands, uncompensated care pool funding should not
pay for costs that would be covered in a2 Medicaid expansion. Therefore, the state’s expansion
decision does not affect the size of the LIP itself. We believe that Medicaid expansion as
evidenced by experience in other states would bring significant benefits to low income Floridians
and the Florida health care system. Should the state elect this option, it would serve as an
additional means for the state to support providers in delivering care to the low-income
population. The Urban Institute has projected that coverage expansion would increase revenues
for Florida hospitals by over $2 billion.” This revenue, if added to LIP funding, either alone or in
combination with the above options, could significantly increase provider revenues in the state.
As we noted in our April 14 letter, the impact of Medicaid expansion on broadening coverage,
reducing uncompensated care, and increasing economic activity would be substantial.

LIP Funding Starting in 2016-2017 for Ongoing Uncompensated Care in Florida

CMS has also made a preliminary estimate of a funding level for the LIP after the transitional
year that would be consistent with the principles articulated in our April 14 letter. The LIP is
authorized under a section 1115 demonstration, which is approved at CMS’s discretion. In

2 Stan Dorn, Matthew Buettgens, John Helahan and Caltlin Carroll (March 2013) “’Fhe Financial Benefit to Hospitals from State Expansion of
Medicaid: Timely Anatysis of immediate Health Policy [ssues.” Urban Institute, Available at hitp/fresearch.urban.orp/uploadedpdf?412770-The-
Financial-Benefit-to-Hospitals-from-State-Expansion-of-Medicaid.pdf,
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CMS’ view, authorizing funds through the LIP to support providers by covering the costs of
uncompensated and charity care for low-income individuals who are uninsured and cannot be

covered through Medicaid or other insurance programs supports the objectives of the Medicaid
program. However, we do not constder paying through an uncompensated care pool for costs
that could be covered through Medicaid expansion or other coverage to promote the objectives of
the Medicaid program. Consistent with these principles, our preliminary analysis indicates that
the amount of hospital uncompensated care that would not be covered through Medicaid
expansion ot other coverage is approximately 25-28 percent of the current LIP, or about $600
million per year. CMS has preliminarily concluded that it would be willing to provide
demonstration anthority to the state for an uncompensated care pool at this level for the
remainder of Florida’s current demonstration period which ends June 2017. The data and
assumptions that we used to develop this estimate are identified in the attachment to this letter.
We note that in 2016-2017, the state may also receive federal matching funds over and above the
LIP amount by exercising thé same options to increase provider funding through rates or expand
coverage that we described above,

In addition, over the next year, CMS plans to work with the state to develop a distribution
--—methodology forthe LIP that distributes funds-in-a way that moreclosely-aligns with providers’™ ~—
role in serving the Medicaid population and financing low-income uncompensated care.

We also intend to work with the state to establish annmal reporting to improve the transparency

of the LIP program.

Thank you for your continued work with CMS to develop provider payments that best promote
our shared goals of ensuring access and the quality of care to Florida Medicaid beneficiaries and
support a strong safety net in Florida. If you have questions about this lefter, please contact Eliot
Fishman, Director, Children and Adults Health Programs Group, at 410-786-9535.

ik
ikki Wachino
Director
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Attachment

The estimated funding level for the LIP beyond state fiscal year 2015-2016 figure is based on
charity care costs reported in the 2013 Healthcare Cost Report Information System (HCRIS)
data, the most recent available federal hospital cost report data. This data source was used
extensively in the independent report, “Hospital Funding and Payment Methodologies for Florida
Medicaid” commissioned by the Florida Agency for Health Care Administration, and was
suggested by the state as a data source for uncompensated care costs in Florida earlier this year.
This estimate also reflects the exclusion of costs associated with the estimated difference
between Medicaid payment and the cost to providers of providing these services. The estimate
also excluded costs associated with pending receivables and costs associated with other payment
issues for patients with insurance. The estimate also includes adjustments to 2013 charity care
levels to reflect projections of reduced levels of uninsured from implementation of the
Marketplace and Medicaid expansion, estimated at slightly over 50% by the Kaiser Family
Foundation®

'

3 John Holahan, Matthew Buettgens, Caitlin Carroll, Stan Dorn, “The Cost and Coverage Implications of the ACA
Medicaid Bxpansion: National and State-by-State Analysis” (November 2012). Awvailable at
- hitps:/kaiserfamilvfoundation. files.wordpress.com/2013/01/8384 . pdf
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON, D.C. 20201

JAN 2 3 2015

The Honorabie Bill Haslam
Governor of Tennessee
Nashville, TN 37243

Dear Governor Haslam;

Thank you for our continued series of productive meetings on Tennessee’s plans for Medicaid
reform. Pet our conversation, I wanted to provide you with the following information on the
Medicaid coverage expansion provision of the Affordable Care Act.

As you know, the law provides that the federal government wilf pay 100 percent of the costs for
such newly-eligible adult beneficiaries through 2016, The federal contribution gradually
_declines beginning in 2017, but is never less than 90 percent of the cost of care. In previous

guidance, we notified states of the opportunity to extend coverage, and the absence of federal
financial penalties if a state does not do so, or if it does so and later drops such coverage. See
question and answer 25 of the Frequently Asked Questions on Exchanges, Market Reforms and
Medicaid, issued on December 10, 2012, and available at:

htip:mmne. ems, gov/CCHO/Resowrces/Files/Downlogds/exchanges-fags-12-10-201 2, pdf.

Consistent with that guidance, Tennessee may take up the Medicaid coverage expansion and
later drop it at state option. There is no requirement for a state to maintain coverage for the new
adult group. Further, if Tennessee expands Medicaid coverage and then drops such coverage at a
later point, there would be no financial penaity and no reduction to the federal matching dollar
rates otherwise available to Tennessee for its Medicaid program,

I hope this information is useful in your efforts to help low-income Tennessee residents gain
coverage and to reduce uncompensated care for Tennessee health care providers, Please do not
hesitate to contact me if you have any further thoughts or concerns,

Sincerely,

o W Powell

Sylvia M. Burwell

EXHIBIT 3
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GOVERNOR BILL WALKER

Governor's Offlce > Press Room > Full Press Release

GOVERNOR WALKER INTRODUCES MEDICAID BILL

Track Senate Bill 78

March 17, 2015 JUNEAU- Governor Bill Walker today transmitted legislation to provide health care coverage
to up to 42,000 low-income Alaskans, reform Medicaid, and bring more money into the state.

“As Alaskans, we have a long tradition of caring for each other when times are tough,” Governor Walker said.
“This proposal will save money and save lives. It provides health care for more Alaskans using less state
money. It's the right thing to do.”

Page 1 of 3
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8/20/2015 Alaska Governor Bill Walker

(1) Takes advantage of available federal resources by accepting an estimated $146 million in federal
Medicaid expansion money; and

(2) Lays out the governor's plans to reform the state’s Medicaid system to ensure the program is affordable
over the long term.

The bill makes health coverage available through Medicaid to Alaskans who earn about $20,314 or less
($9.76 per hour) or married couplies who earn $27,490 or less.

*Governor Walker and | have heard from so many Alaskans about their inability to get the health care they
need,” Health and Social Services Commissioner Valerie Davidson said. “We all have an interest in ensuring
that Alaskans are as productive as possible and can contribute to our communities and economy. But people
can’t work, hunt, or fish when they are not healthy.”

Through 2018, the federal government will pay 100 percent of the costs for newly covered Alaskans. After
that, the federal match transitions to 90 percent in 2020 and beyond. The savings to the state will more than
cover our match.

Access to health care means improved health outcomes and increased productivity and independence. More
Alaskans will get preventive and primary care, including behavioral health services and help in managing
costly chronic diseases.

Business owners will benefit because of reduced turnover and fewer lost work days due to employees with
unattended illnesses and injuries. Reductions in uncompensated care will help keep a lid on insurance
premiums.

Dozens of Alaska organizations and local governments, and thousands of individual Alaskans have
expressed support for federally funded Medicaid expansion coupled with smart reforms.

An estimated 42,000 Alaskans will become eligible for Medicaid under the bill, and 20,000 Alaskans are
expected to sign up the first year, according to Evergreen Economics, the state's longtime Medicaid
consultant.

The bill is expected to bring $146 million in new federal money to Alaska in FY 16, the equivalent of about 10
percent of the state's FY 16 capital budget. The money is expected to generate an estimated 4,000 jobs and
$1.2 billion in wages and salaries. It will reduce the state’s FY 16 general fund budget by $6.5 million.

“We pay for health care one way or another,” Governor Walker said. “Alaskans pay into the federal freasury
and this is a practical way to build our health infrastructure using federal money.”

The governor's bill makes Alaska’s participation contingent on the state’s match not exceeding 10 percent.
Governor Walker received a letter from U.S. Secretary of Health and Human Services Sylvia Burwell
confirming that Alaska can opt out with no penalties if the state match goes above the 10 percent written into

federal law.
EXHIBIT 5

Page 2 of 3

httpr/fgov alagka.gov/Walker/oress-room/full-press-release.html?pr=7098 213



8/20/2015 t ' Alaska Governor Bill Walker

PRESS ROOM
Press Room

Press Archives
Op-Eds _

Newsletters

Official Portrait
Proclamations
Administrative Orders

CONTACT INFORMATION

Katie Marquette
Press Secretary
katie.marquette@alaska.gov
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Governor's Office > Press Room > Full Press Release

NEXT STEPS ON MEDICAID EXPANSION ANNOUNCED

Medicaid Expansion

fuly 16, 2015

WM o i vimeo

July 18, 2015 ANCHORAGE—Governor Bill Walker sent a letter to the Legislative Budget and Audit
Committee today, giving members the required 45-day notice of his intention to accept additional federal and
Mental Health Trust Fund Authority money to expand Medicaid in Alaska.

Governors and legislatures in 29 states plus the District of Columbia have already made the decision to
accept Medicaid expansion. Ten Republican governors have approved Medicaid expansion. Republican
legislatures in five states have approved Medicaid expansion.

Governor Walker first included Medicaid expansion funds in his fiscal year 2016 operating budget, and later
submitted his own Medicaid reform and expansion bill after the legislature removed the funding in his budget.
Expanding Medicaid would bring $146 million to the state in its first year and provide health care to more than
20,000 working Alaskans,

Governor Walker's Medicaid expansion bill was not taken to the floor for a vote during the regular legislative
and two special sessions. Now, the Governor has provided notice to the Legislative Budget and Audit
Committee, which has the authority to review requests to accept receipt of non-general fund money when the
Legislature is not in session.

“Thousands of Alaskans and more than 150 organizations, including chambers of commerce, local hospitals,

and local governments, have been waiting long enough for Medicaid expansion,” Governor ngl)léﬂ'lsBali_]c_l.élt's

Page 1 of 2
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time to expand Medicaid so thousands of our friends, coworkers, neighbors, and family members don’t have
to make the choice between health care or bankruptcy.”

Medicaid expansion would reduce state spending by $6.6 million in the first year, and save over $100 million
in state general funds in the first six years.

“Every day that we fail to act, Alaska loses out on $400,000,” Governor Walker said. “With a nearly $3 billion
budget deficit, it would be foolish for us to pass up that kind of boost to Alaska's economy.”

Department of Health and Social Services Commissioner Valerie Davidson echoed the Governor's
sentiments, stressing the broad benefits of Medicaid expansion.

“This is about taking care of Alaskans,” said Commissioner Davidson. “Expanding Medicaid will save lives,
improve the economy, save the state money, and serve as a catalyst for reform. The department is ready to
make this happen and do what it takes to help Alaskans access health care.”

In response to Governor Walker's request, the LB&A committee can do one of three things within the next 45
days: recommend that the state accept the federal and Mental Health Trust Fund Authority money as outlined
in the Governor’s letter; recommend the state not accept that money; or. provide no_response. Additionally,.
during the 45-day period, the legislature could call itself into a special session to address Medicaid expansion.
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Katie Marquette
Press Secretary
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L Click here to subscribe to Governor Walker's press releases list.
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DHES & Stte of Mlasks |

News Contact Us

Heaith care coverage saves lives and helps people stay productive, but many Alaskans have been unabie to get the health care they need.
The Healthy Alaska Plan presents the path toward affordable, sustainable health care for low-income Alaskans through Medicald expansion
and reform. Read the Healthy Alaska Plan: A Catalyst for Reform report,

Medicaid expansion will halp Alasikans stay healthy while bullding the health of Alaska's ecanomy through jabs, federal revenues and
savings to the state’s general fund, It will further leverage the Medicald reforms already underway In Alaska into ongoing savings, Everyong
has an interest In ensuring that Alaskans are as productive as possible and can contribute to thelr communlties and economy. People cant
work when they are not healthy. They cannot hunt. They cannot fish. Making sure Alaskans can access medical care Is the rght thing to do.

HEWS
» Frequentty Askad Guestions on Medicaid Expansion in Alaska (PDF) EXH |B|T 7
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» Medicaid Expansion Sign-Up Flyer (PDF)
» Govarnor Walker announces Intent to expand Medicaid effective September 1 Governor Walker sent a letter 16 the Leglslative

Budget and Audit Committee July 16, glving members the required 45-day natice of his Intention to accept additional federal and Mental
Heatth Trust Fund Authority money to expand Medicaid in Alaska, Read the:

» Govarncrs press release
» DHSS press release
» Frequently Asked Questlons about Medicald Expansion

> July 27 Madicaid Redasign Inittative webinar recording, PowerPoint, and Q&A list now avallable

> Draft Medicaid State Plan Amendment (SPA) releasad for public comment:  On July 21 the department released the draft Medicaid
State Plan Amendment for the Altemnative Beneflt Package for the Medicald expansion population for public cemment. For mare information
please vislt the public notice web page at: https://aws.state.ak.us/OnlinePublicNotices/ Notices/View.aspx 2id= 177632

» Request for Proposals (RFP) for technical assistance with implamentation of Home and Community-Based Service Medicald
options 1915(i) and 1915(k) released: The depariment released the RFP on July 14, and proposals are due August 8. See the public
notice for more Informatlon and to access the RFP at:  hitps://aws.state.al.us/OnlinaPublicNotices/Notices/View.aspx?id=177572
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THE STATE Department of Law

2" “ALASKA
Office of the Attorney General

1031 West 4th Avenue, Suite 200

GOVERNOR BILL WALKER Anchorage, Aloskg $2501-5903
Main: $07-249-3100

Fax: 907-269-5110

July 31, 2015

VIA EMAIL TO senator.john.coghill@akleg.zov & 15T CLASS MAIL

The Honorable John Coghill
Alaska State Legislature
1292 Saddler Way, Ste. 240
Fairbanks, Alaska 99701

Re:  Legal Grounds for Medicaid Expansion

Dear Senator Coghill:

After reading your op-ed “Walker must explain why unilateral Medicaid expansion does
not violate federal law,” I wanted to provide the Department of Law’s position on the legal
issues you raise. Ultimately, the Department of Law concluded, as did Legislative Legal Counsel
in November 2014, that Alaska’s current Medicaid statutes encompass expandmg Medicaid
services to people whose income falls below 138% of the federal poverty level.'

As you correctly state in your op-ed, the analysis comes down to the question of whether
expansmn covers individuals who are “required” to receive Medicaid services versus individuals
or services that are “optional.”® You assert that because the U.S. Supreme Court decision in
National Federation of Independent Business v. Sebelius, 132 S. Ct. 2566 (2012) determined that
states could not be penalized for not accepting Medicaid expansion, this turns expansion into an
“optional” Medicaid service under state law, instead of a required one. However, this does not
impact whether Medicaid expansion counts as “required,” and therefore already authorized, for
purposes of Alaska’s state statute, The Department of Law came to this conclusion based on the
construction of the state statute, federal law, and the U.S. Supreme Court decision,

As you pointed out, Alaska’s Medicaid program autcmatlcally covers all categories of
people and services that are “required” under federal law.” By contrast, “optional” categories of
people and services are specifically enumerated in Alaska statutes.*

! The Affordable Care Act specifically states that it covers people whose incomes falls

below 133% of the federal poverty level, but because of the way this is calculated, it is
effectively 138%. 42 1).8.C. 1396a(a)( LO(A)(I)(VIII).

See AS 47.07.020(a).
3 AS 47.07.020(a), 47.07.030(a).
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Sen. John Coghill July 31,2015
Re: Legal Grounds for Medicaid Expansion Page 2 of 3

The Affordable Care Act (ACA) amended the federal Medicaid statutes to make all
people whose income falls below 133% (effectively 138%) of the federal poverty line a
“required” category of beneficiaries.’ Under normal statutory construction, because the federal
law has included the group of “expansion” beneficiaries as a “required” category, these people
are already covered under Alaska Medicaid by operation of AS 47.07.020(a). The question
becomes what impact the U.S. Supreme Court decision had on the statutory construction.

It is true states are not required in practice to cover this expanded group of beneficiaries
because of the U.S. Supreme Court’s decision in National Federation of Independent Business v.
Sebelius.’ The specif' ic challenge in that case was to the ACA’s mechanism to enforce the
Medicaid expansion: a section providing any state that failed to expand Medicaid to the extent
required by the ACA could lose some or all of its funding for existing Medicaid programs.” The
Court ruled it was unconstitutional for the federal government to apply this penalty—denlal of all
federal Medicaid funds—to states that did not expand Medicaid as provided in the ACA.% The
Court did not strike down the new required category, but instead, struck down the penalty for not
complying with it.

Just because there is no enforcement mechanism does not change the language of federal
law or the [anguage of state law. Because Alaska stafufes authorize Medicaid coverage for all
people who fall under the “required” category in federal law, Alaska statutes already authorize
coverage for this new group of potential Medicaid beneficiaries. It is possible that the Alaska
statute could have been amended to specifically prohibit expansion following the Sebelius
decision, but it was not. Under current federal and state law, those benefitting from expansion are
included under the “required” category.

This is why when Governor Walker submitted his budget in February he included
appropriations for expansion and did not seek to submit a bill aniending the statute. The advice
from my office was that no substantive statutory change was necessary. It was only after being
requested by the legislature to submit a hill to have Medicaid expansion considered that

4 See AS 47.07.020(b) (authorizing coverage of optional categories of beneficiaries, stich

as pregnant women whose income is less than 175% of the federal poverty line);
AS 47.07.030(b) (authorizing coverage of optional Medicaid services such as heme and
community-based services, prescription drug coverage, and adult dental services).

5 42 U.8.C. 1396a(a)(10{A)@)(VIII).
8 132 8. Ct. 2566 (2012).
7 42 1.8.C. § 1396c.

8 NFIB v. Sebelius, 132 S. Ct. at 2607-09.
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Sen. John Coghill July 31,2015
Re: Legal Grounds for Medicaid Expansion Page 3 of 3

Governor Walker introduced HB 148.This was done out of respect for the legislature’s wishes
and not as an indication that the administration believed a statutory change was needed,

I hope the above clarifies the legal position of the Department of Law and the
administration on this issue. I have also attached the opinion from Legisiative Legal Counsel
from November 2014 for your reference. For your information, we have already received a
media request for our position on this matter, and we will be providing a copy of a prior letter
gent to Rep, Hawker on the same subject along with the opinion attached.

Sincerely,

s |

Craig W. Richards
Aftorney General

ce:  Cori Mills, Legislative Liaison, Department of Law
Darwin Peterson, Legislative Director, Office of the Governor
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AFFIDAVIT OF CHARLES MICHAEL “MIKE” CHENAULT

STATE OF ALASKA )
) SS.
THIRD JUDICIAL DISTRICT )

CHARLES MICHAEL “MIKE” CHENAULT, heing first duly sworn upon oath,
deposes and states:
1. | make the following affidavit based on personal knowledge.

2. I am a member of the Alaska State House of Representatives
representing District 29, which encompasses several communities on the
Kenai Peninsula.

3. | have served in the Alaska Stafe House continuously since first being
elected in 2000.
| 4 'Sin?ée 2009_,- I have_ -E':él_"véd“as a;n_ember of Houée Leadership as the
Speaker of the House.
5. | am familiar with the state’s budget and the budgetary processes of the

state, and served on the House Finance Committee and as Co-Chair of
the House Finance Committee 2005-2008.

8. Alaska’s existing Medicaid program costs the state more than $800 million
each year and, even without expansion, Medicaid is the one of the fastest
growing components of our state budget. Total state and federal
spending on the existing Medicaid program is more than $1.8 Billion.

7. With an unprecedented decline in state revenues this year, Alaska faces a
serious and uncertain fiscal future. Already this year the legislature has
been forced ta eliminate state jobs, significantly reduce the operating and
capital budgets and prioritize expenditures. With an FY 16 budget deficit
of approximately $4 Billion, and next year's FY 17 deficit projected to be
also around $4 Billion or more, the Alaska Legislature is struggling
mightily to identify ways to reduce the size and cost of government. We
have only just started that process and many more cuts will be needed in
order to help balance our state budget. There is simply not enough
money to fund the level of government we already have.

8. Every budget decision to commit state funds to one program has a
consequence for all other programs. With limited funds available, every
additional state dollar spent on Medicaid expansion will mean fewer state
dollars available for education, public safety and other vital state needs.

EXHIBIT 9
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9. The decision by Governor Walker to unilaterally expand Medicaid
coverage to a new group of tens of thousands of beneficiaries will only
make Alaska’'s budget problems worse. While the federal government
will initially pay most of the projected cost of expansion, Alaska’s share of
administrative costs this year alone is expected to be several million
dollars. Additionally, the federal government has announced it will begin
reducing reimbursements percentages incrementally over the next several
years, with states being on the hook to pay a larger share of the
program’s cost in the future. Undeniably, that cost to Alaska will be in the
tens of millions of dollars each year — and likely much more if recent
Alaska Medicaid program growth and cost is any indicator.

10.  As Speaker, | am also familiar with the constitutional responsibilities and
working relationships between local and state governmental bodies and
the constitutional responsibilities and working relationships between the
state legislative and the executive branches.

11.. _ The legislature alone can appropriate funds for state government. .

12.  Article 2, Section 1 of the Alaska Constitution clearly and unequivocally
vests all legislative power solely with the Alaska Legislature. No other
branch of state government is authorized lawmaking power under the
Alaska Constitution.

13.  Article 9, Section 13 of the Alaska Constitution states: “No money shall be
withdrawn from the treasury except in accordance with appropriations
made by law. No obligation for the payment of money shall be incurred
except as authorized by law.”

14. Alaska law is also very specific with regard to expansion of Medicaid. AS
47.07.020(d) states: “[a]dditional groups may not be added unless
approved by the legislature.”

15. The decision by Governor Walker to unilaterally expand Medicaid
coverage to a large new group of beneficiaries who are not currently
covered by the Medicaid program violates both the letier of Alaska law
and the Alaska Constitution because it disregards AS 47.07.020(d) and
the separation of powers and power of appropriation reserved solely for
the legisiature.

16. Without legislative approval, the decision by Governor Walker will
financially encumber future legislatures and violate our state constitution.
It also risks bankrupting Alaska in the future should federal
reimbursements be reduced even further.
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17.  If the governor's unconstitutional action is not enjoined, irreparable harm
will occur to the constitutional structure of our state government, with
gerious and irreversible consequences to our current and future budgets.

18.  Without a doubt some of those most at risk of irreparable harm from this
unconstifutional action are the very people Medicaid is intended to protect.
Current Medicaid beneficiaries, such as single women and children, or the
elderly, may find themselves squeszed complefely out of the health care
market given the shortage of doctors in Alaska willing to accept Medicaid
or Medicare patients currently. The risk they will not be able to find
doctors will be amplified by the lower federal reimbursement rates health
care providers receive for current Medicaid or Medicare patients
compared to the much higher reimbursement rate the federal government
is offering for the expanded Medicaid population,

19.  Moreover, if the governor's unilaterai, unconstitutional action is not
enjoined, ireparable harm might be inflicted upon the very people he is
seeking to protect. If expansion is allowed to proceed while the legislative
legal challenge is pending, there is an absolute certainty that thosewho
enroll will suffer irreparable harm if a court later finds in favor of the
legislature, Tens of thousands of Alaskans will have forgone other health
care options they currently have, or might have sought, under the belief
they would be covered by Medicaid expansion only fo suddenly find
themselves without any health care coverage at all. Those Alaskans will
have relied on an unconstitutional offer fo their defriment. Therefore,
uniess it is absolutely clear that the governor has the unilateral authority to
expand Medicaid to thousands of new beneficlaries, it is incumbent on this
court to protect those Alaskans and ali Alaskans by enjoining the
governor's potentially unconstitutional, unilateral action,

DATED this day of August, 2015,

CHARLES MICHAEL ‘MIKE" CHENAULT
SUBSCRIBED AND SWORN fo before ms this day of August, 2015.
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Notary Public in and for Alaska
My Commission Expires:
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AFFIDAVIT OF PETE KELLY

STATE OF ALASKA )
88.
FOURTH JUDICIAL DISTRICT )

PETE KELLY, being first duly sworn upon oath, deposes and states:
1. | am over the age of eighteen years, have personal knowledge of the facts

contained herein and am a resident of the Fourth Judicial District.

2, | am a State Senator representing District A. | have been the Co-Chairman
of the Senate Finance Committee overseeing the Operating Budget since
January 2013, | previously served in the State Senate from 1989 to 2002
and the House of Representatives from 1995 to 1998, | served as Senate
Finance Co-Chair overseeing the Capital Budget in 2001-2002. | served on
the Senate Finance Committee 1998-2002 and the House Finance
Committee 1995-1998. All combined this is a total of 11 years serving on

the Legislature's Finance Committees and 5 years as the co-chairman.

3. It is my sincere belief that Alaska will suffer irreparable harm if Governor
Walker unilaterally expands Medicaid eligibility to a new group of able-

bodied, working age, childless adults up to 138% of the federal poverty line.

4, While the federal government may provide 100% reimbursement of the cost

of the medical benefits provided to the new class of recipients, the state will
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still have to pay the administrative costs at 50%. Those are estimated to be
in excess of $1,500,000 dollars for this budget cycle and are a recurring and
continuing cost so that they will become an obligation of the state for as long
as this class of recipients is eligible. The administrative costs of supporting
an expanded Medicaid program results in 23 new full-time positions (FTEs)

with the associated salary and benefit costs.

5. In addition current federal law provides that the 100% match will end in
Fiscal Year 2017 and the state will have to pay a portion of the cost. The
enhanced Federal Medical Assistance Percentage (FMAP) rates only apply
to the actual Medicaid services and not the administrative costs of this new
class of recipients. The administrative costs are always a 50% FMAP,

Again this is a recurring cost and will continue into the future.

6, The suggestion has been made that the Alaska Medicaid program could
exclude this class of new recipients when the 100% federal match goes
away. However, there would be significant costs to terminate the eligibility
of this class of recipients due to transifion requirements enacted by Health
and Human Services Secretary Sylvia Burwell. Secretary Burwell outiined
this in a letter to Governor Walker dated March 6, 2015. In my experience,
once the legislature adds a new benefit class in any public assistance or
ehtittement program, they are seen as formula programs with required
spending. These formula programs become protected and virtually

impossible to undo.
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7. During the 2015 regular and two special legislative sessions, the House and
Senate Finance Committees made significant changes and reductions to
the budget package Governor Walker proposed. Because of the significant
decline in the price of oil, the state was projected to have significantly less
income and very hard decisions had to be made about what state programs
were able to spend. The Fiscal Year 15 budget deficit was $3.726 biliion
doliars. In order to balance the deficit the Legislature chose to exhaust the
remaining $2.8 billion dollars in the Statutory Budget Reserve fund, as well
as, exhaust nearly $1.0 billion in the Public Education Fund. This
unfathomable deficit resulted in entirely cutting or curtailing worthwhile state
funded programs and the inability fo forward fund public education. Public

education remains a constitutional requirement to fund.

The Finance Commitiees started the session with a projected $4 billion
deficit outlook for Fiscal Year 2016. The legislature cut nearly $500 million
from the capital budget, and nearly $300 million in day to day government
operations. This was an overall budget cut of around 10%. Governor
Walker also vetoed $200 million in oil and tax credits. These credits remain
a fiscal obligation of the state and now must be paid in future budgets. After
the spending cuts by the legistature and the veto by the Governor, FY 16
still has a projected deficit of $2.974 billion. If oil remains at current prices,
the Constitutional Budget Reserve can only fill these gaps for two, maybe

three years. Increasing the administrative and program costs of the
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Medicaid program puts even more pressure on the state budget and risks
the ability of the state to fund other worthwhile programs, like constitutionally

required programs.

8. | understand that the Governor proposes to use funds from the Mental
Health Trust Authority earnings account to pay for the administrative cost of
the first year of expanding the program. The purpose of the MHTA Trust
fund is to provide funding for a comprehensive statewide mental health
treatment system. Many beneficiaries of that statewide mental health
system are currently eligible for state assistance from other sources
including grant funding available to fund a full range of mental health
services in the State of Alaska. There will be only incidental benefit to the
current beneficiaries of the mental health system from expanding Medicaid.
However, the mental health system in the state will [ose the benefits that
could be provided with the funds that are proposed to be diverted to help
the new class of Medicaid participants, most of whom do not need treatment
for mental health issues. As a result of the state budget problems, the
general fund will likely not be available to supplement funding for the mental
health system. In short, funds which are supposed to be used tofund mental
health care are being diverted to other health needs. The services lost are
ireplaceable. This puts the State at an extremely vuinerable position due
to the history of lawsuits around the State’s obligation to fund mental health

services. The legislature may be in a position of funding the Medicaid
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services for the expansion popuiation or face another lawsuit for not funding

mental health services.

9. Beyond the implications on the state budget, other irreparable harm would
likely result from expanding the Medicaid program to include working age,
able-bodied, childless persons eaming less than 138% of the federal
poverty wage. [t puts more demand on the Medicaid program. There are
press reports concerning the computer problems experienced in both the
payment and eligibility systems. Those problems have resulted in delayed
payments and other associated disruptions. There have been small Alaska
providers that had their businesses put in jeopard_y due to lack of payment
on Medicaid billings. According to the February 2, 2015 affidavit of Margaret
Brodie, DHSS paid $164, 633,356.00 in advance payments to providers as
a result of the payment system problems; DHSS has only been able to
recover $60,476,117 of those payments, The outstanding balance that may
never be recovered is $104 million. The payment system has not received
certification by the Centers for Medicare and Medicaid (CMS) at this time.
Adding thousands more to the program will compound these problems as
well as jeopardize the current Medicaid providers from being able to serve

Medicaid recipients if they cannot get paid.

10.  Alaska suffers from a shortage of physicians and adding thousands more
to the Medicaid rolls will exacerbate the problem and make it likely that
current Medicaid recipients will experience delays in obtaining medical care

Affidavit Of PETE KELLY
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when they need it. These delays will affect all Alaskans seeking health care,
whether Medicaid recipients or not. In addition, Medicare patients will be

adversely effected as well.

11. [ am not a lawyer, but | understand that unless federal law requires a class
of persons to be eligible, addition of new groups of eligible persons requires
the legislature to act. As an Alaskan | think it is important that expansion of

the Medicaid system be done as the law requires and not unilaterally.

12. [ think there is also particular harm which would result if the program were
expanded for a short period of time and then reduced when full federal
funding stops. That would confuse recipients who are made eligible and
then quickly lose their eligibility. No long term health benefits will occur and
in individual cases harm could result as helpful medical care suddenly is no
longer available. Necessary drug therapies could end, post-surgical care
would end, and health maintenance programs would stop. In my opinion it
would be the worst of all options to expand the program uniiaterally and

then suddenly stop it.

13. The legislature reserves the power to expand such optional groups.

Furthermore, the legislature never acted to add an additiocnal optional group.

14.  Legislative review and approval of an additional, eligible Medicaid group is
necessary to understand the financial repercussions for the state. Governor
Walker's Medicaid expansion bills — SB 78 and HB 148 — are awaiting full
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review by both Finance Commitiees at the start of the next legislative
session. These Committees are charged with thoroughly vetting any
financial commitment the State will take on. The legislature has been given
dueling DHSS commissioned reports by the Lewin Group and Evergreen
Economics about the number of Medicaid expansion enrollees. The Lewin
Group estimated around 40,284 enrollees in the first year, while Evergreen
Economics estimated 26,535 enrollees in the first year. Such a large
disparity makes it difficult to know the full financial implications to the State.
if the legislature assumes the lower projections are cortrect, but numbers
surge to the 40,000 range, there may not be-the general fund dollars to pay

the federal match required starting in Fiscal Year 2017,

15.  Importantly, legislative review and approval is necessary to understand the
effect on existing health care providers in-Alaska. Putting more pressure
on an already burdened system will certainly decrease services for existing
Medicaid eligible groups. This will create irreparable harm to both the

providers and the existing groups.

16. Legislative review and approval is necessary to determine the sustainability
of such a program. In the fiscal reality of multibillion dollar deficits, the
legislature will struggle to provide funding for Medicaid at its current level.
The Centers for Medicare and Medicaid Services (CMS) must approve any

request to drop coverage of the expanded population; this means the State
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cannot unilaterally discontinue services. This effectively ties the hands of
the Legislature to quickly respond to a worsening fiscal crisis, and highlights

that expansion cannot easily be undone once it is enacted.

DATED this (A % day of August, 2015,

#

PETE KELLY

}_‘/\ .
SUBSCRIBED AND SWORN to before me this 25" day of Aligust, 2015.

wa | bty

BONNIE THOMPSON Notary Public in arfd for Alaska
State of Alaska My Commission Expires: m%:’ﬁ’ ﬁﬂi g

4 My Commission Expires Feb. 29, 2016
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AFFIDAVIT OF WILLIAM J. STREUR

STATE OF ALASKA )
THIRD JUDICIAL DISTRICT ; >
WILLIAM J. STREUR, being first duly sworn upon ocath, deposes and states:
1. | am over the age of eighteen years, have personal knowledge of the facts
contained herein, and am a resident of the Third Judicial District.
2. | am the former commissioner of the Alaska Department of Health and
Social Services ("“DHSS”) under Governor Sean Parnell.
3. | served as Deputy Commissioner for Medicaid and Health Care Policy from
April 2007 to December 2010, then acting commissioner from December
2010 until my appointment to commissioner in February 2011. | served until
December 2014 when Governor Parnell left office.
4. [ am very familiar with all aspects of DHSS, including the vision, mission,
service philosophy, and financial issues.
5. it is my sincere belief that Alaska, and specifically DHSS and those they
serve, will suffer irreparable harm if Governor Walker unilaterally expands
Medicaid eligibility to a new group of largely able-bodied, working age,
childless adults up to 138% of the federal poverty line.
6. While the federal government may provide 100% reimbursement of the cost
of the medical benefits provided to the new class of recipients, the state will

still have to pay up to half of the administrative costs. Those are estimated

to be well in excess of $1,500,000 dollars for this budget cycle and are a
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recurring and continuing cost so thaf they will become an obligation of the
state for as long as this class of recipients in eligible.

7. In addition, current federal law provides that the 100% match will end in
2017, and the state will have to pay a portion of the cost. Again, this is a
recurring cost and will continue into the future, adding to the already
significant costs of Medicaid in Alaska, arguably the highest in the nation.

8. | understand that the suggestion has been made that the Alaska Medicaid
program could exclude this class of new recipients when the 100% federal
match goes away. There would be significant costs to terminate eligibility
for this class of recipients.

9. During 2014, [ prepared the budget Governor Parnell was required by law
to propose. Because of the significant decline in the price of oil, the state
was projected to have significantly less income and so very hard decisions
had to be made about what state programs were able to spend. Some very
worthwhile programs were cut because of the projected decline in state
funding. Increasing the administrative and program costs of the Medicaid
program puts even more pressure on the state budget and risks the ability
of the state to fund other worthwhile programs.

10. | understand that the Governor proposes to use funds from the Mental
Health Trust Authority earnings account to pay for the administrative cost of
the first year of expanding the program. The purpose of the MHTA Trust
fund is to provide funding for a comprehensive statewide mental health

treatment system. Many beneficiaries of that statewide mental health
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system are currently eligible for significant state assistance from other
sources. There will be only incidental benefit to the current beneficiaries of
the mental health system from expanding Medicaid. Yet the mental health
system in the state will lose benefits that could be provided with the funds
that are proposed to be diverted to help the new class of Medicaid
participants most of whom do not need treatment for mental health issues.
And because of the state budget problems the general fund will likely not
be available to supplement funding for the mental health system. In short,
funds which are supposed to be used to fund mental health care are
potentially being diverted to other health needs. The services lost are
irreplaceable.

11.  Beyond the implications on the state budget, other irreparable harm would
likely result from expanding the Medicaid program to include working age,
able-bodied, childless persons earning less than 138% of the federal
poverty wage. It puts more demand on the Medicaid program. There have
been press reports concerning the electronic claims processing and
reporting system challenges that program has experienced. Those
challenges have resulted in delays in payments, overpayments, confusion
about eligibility and the like. In spite of our best efforts, we were unable to
resolve those problems prior to leaving office. Adding 30% or more persons
to the program will likely compound these problems.

12.  In addition, historically many private physicians have been reluctant to

accept Medicare and Tricare (our aged and current and former military
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needy citizens) patients. Alaska suffers from a shortage of physicians
anyway and adding thousands more eligible persons to the Medicaid rolls
will again exacerbate the problems and make it likely that current Medicare
and Tricare recipients will experience delays or outright denial to obtain
medical care when they most need it.

13. [ am not a lawyer, but | believe, from my experience at DHSS, that unless
federal law requires a class of persons to be gligible, addition of new groups
of eligible persons requires the legislature to act. As an Alaskan | think it is
important that expansion of the Medicaid system be done as the law
requires and not unilaterally.

14. | further believe there is also particular harm which would result if the
program were expanded for a short period of time and then reduced when
full federal funding stops. That will confuse recipients who are made eligible
and then guickly lose their eligibility. No long-term health benefits will occur,
and in individual cases harm could result as helpful medical care suddenly
is no longer available, while previous avenues of care have been eliminated
to support the expansion. Necessary drug therapies could end, post-
surgical care would end, health maintenance programs would stop.
Recipients and providers would be confused. There are real harms that will
result and, in my opinion, it would be the worst of all options to expand the
program unilaterally and then rapidly and suddenly stop it.

15.  During my tenure, the State of Alaska did not expand Medicaid, as the

legislature reserves the power to expand to such optional groups, and the
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legislature never acted to expand the same. It is appropriate for the
legislature to balance the advantages and disadvantages of expansion.

16. Legislative review and approval of an additional, eligible Medicaid group is
necessary to understand the financial repercussions for the state.

17.  Importantly, legislative review and approval is necessary to understand the
effect on existing health care providers in Alaska. Putting more pressure
on an already burdened system will certainly decrease services for all
existing state and federally funded eligible groups. That constitutes
irreparable harm to both the providers and the existing groups.

18. Legislative review and approval is also necessary to understand the effect
on current Medicaid beneficiaries in Alaska. Expanding Medicaid to this
additional optional group shall further divide a finite resource.

19. Legislative review and approval is necessary to determine the sustainability
of such a program, because it is against the public interest to eliminate a
program after Federal funding ceases at 100%, as the Governor has
suggested he may do.

20. Legislative review and approval is necessary to review and understand the
expanded administrative and enforcement costs that will come as a result

of expanding benefits to this optional category.
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DATED this day of August, 2015.

WILLIAM J. STREUR

SUBSCRIBED AND SWORN to before me this day of August, 2015.

Notary Public in and for Alaska
My Commission Expires:
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AFFIDAVIT

STATE OF ALASKA )

THIRD JUDICIAL DISTRICT )

Linda Giani, being first duly sworn upon oath, deposes and states.

1.
2.

| am over the age of eighteen years and am a resident of the Third Judicial District.

| am the parent of a child with very severe disabilities and the Legal Guardian for two Alaska Native
women, both of whom aiso experience very severe disabilities. [ am elso a Care Coordinator, certified by
the State of Alaska as a Medicaid service provider of care coordination services.

Within the current Medicaid system, it has become Increasingly more difficult for my son {(who is
extremely medically fragile, and physically and mentally Impaired and who is on a very limited income}) to
get the medical equipment and prescriptions medications that he requires for his health and safety and
very survival. Many of his required daily medications have been removed from the Medicaid formulary,
required medical equipment is routingly denied, and each year, he Is required to re-apply for Medigaid
Waiver Services with no assurance that he will continue o recéive these services due fo budgatary cuts.
without Waiver Services, medical equipment, and numercus medications, he would require
institutibnalization (not available in Alaska) and would likely die. Looking at Alaska's present financial
difficulties and pending cuis in services, it is irresponsible, and would irreparably harm my son, if
Medicaid is expanded into an already unsustainablé system with multiple unsolved problems (including
Medicaid fraud and abuse of services).

| am also guardian for a seversly disabled, medically fraglle, Alaska Native young lady with a Medicaid
Waiver who is unable to receive the in-home support services she desperately requires.  Although
changes to the system that would provide these services are practical, doable, and cost effective, the
State of Alaska has not taken action to solve thfs issue. This is one example of issues that need to be
addressed hefore expanding the system and iniroducing more Alaskans into an already dysfunctional

system. This young lady is currently being irreparably harmed.

DATED this 22 day of August, 2015. / /%
T, - -
M Pt “Z = ) g

SUBSCRIBED AND SWORN to before m Q 2 (Jay ofAugust 2015,
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AFFIDAVIT OF BERTHA M. JARVI

STATE OF ALASKA )
} 8.
FOQURTH JUDICIAL DISTRICT )

BERTHA JARVI, being first duly sworn upon oath, deposes and states:

1. | make the following affidavit based on personal knowledge.

2. I am over eighteen years of age and | am a resident of the Fourth Judicial
District.

3. | am & public guardian who represents vulnerable adults on Medicaid.

4, The existing Medicaid payment system is overloaded, the staff is over

worked and the lag time for payment to my clients’ service providers is
putting those service providers in a position of having to borrow money to
make their payroll and keep their businesses open.

5. | have submitted the same documents to Health & Social Services up to
four times in some cases before getting payment approval and in one
case almost cost one of my clients his job because he could not get
assistance from his job coach.

6. | believe that if the governor is allowed to unilaterally expand Medicaid, it
will place a further burden on an already broken system and will cause
irreparable harm to my clients.

DATED this ¢/ day of August, 2015,

BERTHA M JARVI

SUBSCRIBED AND SWORN teo before me this QQ[ day of August, 2015.

STATE OF AL
NOTARY SASKA
Constance 5, Lindse |

Notary Ff’ubhc i afd for Alasld

My Commission Expires: #2/zsefe 7, 2 2007
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AFFIDAVIT
STATE OF ALASKA )

) 88,
THIRD JUDICIAL DISTRICT )

Amy Elizabeth Oney, being first duly sworn upon oath, deposes and states:

1. | am over the age of eighteen years and am a resideni of the Third
Judicial District.

2. | am the Administrator of Mama’s Assisted Living Homes, Inc. which is
comprised of four assisted living homes located in Anchorage, Alaska.
Each of the four homes are licensed to care for the frail elderly, adults
with dementia, disabled aduits, and adults with a mental health diagnosis.
| am currently a certified Medicaid provider for the State of Alaska, and
have been since opening in September, 2002.

3. Unable to offer affordable heaith insurance to my 20+ employees, my
caregivers often represent the exact population that expansion is
targeting. Medicaid expansion will be a disincentive to work for my
employees on the cusp of eligibility, as they will reduce their hours o
qualify for the entitlement program. Since the beginning of ACA, | have
seen an increase in employee furnover due an inability to compete with
larger care facilities, government agencies, and large non-healthcare
companies that are able the offer heaith insurance.

4. The State of Alaska’s current Medicaid system is already overwhelmed by

the large scale of the current enroliees. Issues include delayed provider

EXHIBIT 14
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payments, insufficient rates for providers to cover the costs of expanding
regulatory compliance, and the loss of coverage for many of the State's
most vulherable adults, The result is for providers to carry huge receivable
balances from state liabilities, increased non-direct care costs, non-
competitive employee benefit packages, and market instability of
unpredictable qualifying enrollees.

5, If Medicaid expands as planned, 1 expect a loss of a minimum of 20% of
my work force as the result of reduced workable hours by employees who
will be applying for the program. In a limited poo} of qualified employees,
the impact on time, energy, and resources to bring available workers up to
our standards of care will be extremely expensive with no immediaie
opportunity to recover the costs. 1 am currently serving 75-80% Medicaid
clients with rates that have not been adjusted in the 13 years | ‘have been
in business (less a modest inflationary rate adjustment approximately 6
years ago).

8. In the past two years, the vulnerable adults | serve have been the target of
budgetary concerns and cut backs. Of 17 clients last year, 2 clients lost
Waiver eligibility and 1 was relocated out of our home; 2 never received
the expected services and had to relocate out of our home; and 4 others
went through the Fair Hearing process to keep their waiver services, With
the financial strain apparent for our most vuinerable adults, the increased

management of new expansion enrollees will most certainly impact the

Affidavit Of AMY ELIZABETH ONEY
Page 2 of 3 EXHIBIT 14
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level of care service able to be provided by the State to those at the

greatest risk.

A
DATED this 2 ﬂ day of August, 201

% . A
G
Name u U
SUBSCRIBED AND SWORN to before me this Q_,L\ day of August, 2015.

Nofary Public in and for Alaska
My Commission Expires: (> - O RO\ X
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AFFIDAVIT OF CRAIG W. JOHNSON

STATE OF ALASKA )
) S8.
THIRD JUDICIAL DISTRICT )

CRAIG W. JOHNSON, being first culy sworn upon oath, deposes and states:
1. I make the following affidavit based on personal knowledge.

2. !} am a member of the Alaska State House of Representatives
representing District 24, which includes areas of Southwest Anchorage
south of Dimond Boulevard and west of the New Seward Highway.

3. I have served in the Alaska State House continuously since first being
elected in 20086.

4, Currently, and for the past five years, | have served as a member of
House Leadership as the Rules Committee Chairman. In that capacity |
am responsible for ensuring required parliamentary rules are followed and
legal requirements are met during the passage and enactment of
legislation. It is only by ensuring the rules are followed that the legislature
can best assure that the laws it passes will be found constitutional.

5. As Rules Chairman, | am also familiar with the constitutional
responsibilities between local and state governmental entities.

8. Article 2, Section 1 of the Alaska Constitution clearly and unequivocally
vesis all legislative power solely with the Alaska Legislature, No other
branch of state government is authorized lawmaking power under the
Alaska Constitution. The “power of the purse” is solely the prerogative
and constitutional responsibility of the legislature. There is no doubt
about that.

7. Article 9, Section 13 of the Alaska Consfitution states: “No money shall be
withdrawn from the treasury except in accordance with appropriations
made by lfaw. No obligation for the payment of money shall be incurred
except as authorized by law” (emphasis added) Laws can only be passed
by the legislature, the branch of government uniquely designed for that
purpose and duly elected by the people to do so.

8. Moreover, Alaska law is also very specific and confining with regard to any
expansion of Medicaid. AS 47.07.020(d) states: “[a]dditional groups may
not be added unless approved by the legislature.” Under any reasonable
legal interpretation, adding an entirely new beneficiary category of single,
childless, working adults projected to include at least 20,000-40,000

EXHIBIT 15
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people would constitute “additional groups” under the express language of
AS 47.07.020. This new "additional group” is not currently covered
because they do not share or meet the criteria needed to qualify for
Alaska’s existing Medicaid program. Adding them would clearly create an
“additional group” for the purposes of AS 47.07.020.

9. The decision by Governor Walker to unilaterally expand Medicaid
coverage to a new group of tens of thousands of beneficiaries who are not
currently covered by the Medicaid program violates both the lefter of
Alaska law and the Alaska Constitution because it disregards AS
47.07.020(d) and violates the separation of powers and power of
appropriation reserved in the constitution solely for the legislature.

10. Without legislative approval, Governor Walker does not have the
constitutional authority to financially encumber future legislatures. The
legislature alone has the authority to appropriate funds for state
government. The constitution is clear.

11.  With the state currently at a critical stage in a number of major projects
that require close cooperation and coordination between the legislative
and executive branches on issues of statutory enabling language, project
funding and implementation, it is imperative that the constitutionally
delineated separation of powers is upheld, or irreparable harm will occur
to those projects and future projects and to Alaska's system of
government.

DATED this 7(f¢t}iay of August, 2015.

RS
L LE
A * 4 ,‘
TR o ,M n
T , _‘,‘
4 :‘ . B - . .
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;

CRAIGHV. JOHNSON /

7 )
Notfy Public in and for Alaska’
My Commission Expires: \J} O IAtE

/
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AFFIDAVIT
STATE OF ALASKA )
)] B8,

THIRD JUDRICIAL DISTRICT )

Laura Clark-Maketa, being first duly sworn upen cath, deposes and states:

1. Fam over the age of eighteen years and am a resident of the Third Judicial District.

2. I'm a nurse and care provider. | have lived in Alaska for 17 years and worked as
a nurse for three years.

3. My patienis would be negatively impacied by Medicaid expansion, as evidenced
in other states, where they have cut back funding for the most vulnerable
populations as a result of Medicaid expansion. The current IDD budgst cutback
proposal is the first example of the negative impact to the most vulnerabie in Alaska
(in;1 this case, persons with intellectual and developmental disabilities) as there are
only so many state doilars to go around. As an RN, | believe that it is the state and
cur communities’ responsibility to care for the most vulnerable residents, and it is
imperative to not jeopardize their cars.

DATED this twenty-first day of August, 2015.

Strn Consk Vs kol

Kame

SUBSCRIBED AND 8WORN to before me this twenty-first day of August, 2015.

Notary Publiéih and for Alaska >
My Commission Explres; @t el 37 G

1 JULIE DICKERSON 4.
. thoiary Public, State of Alatka . §
- Gommission # 12032222
My Commission Expires

Al End Ot Office

EXHIBIT 16



AFEIDAVIT OF ANNA I. MACKINNON

STATE OF ALASKA )

) sS.
THIRD JUDICIAL DISTRICT )

ANNA I. MACKINNON, being first duly sworn upon oath, deposes and states:
1. I make the following affidavit based on personal knowledge.

2. | am a member of the Alaska State Senate representing District G, which
includes Eagle River, South Fork Valley, Eagle River Valley, Birchwood
and Joint Base Elmendorf Richardson.

3. | served for seven years on the Anchorage Assembly hefore being elected
to the State House in 2006. In 2012 | was elected to the State Senate.

4, I currently serve as the Co-Chair of the Senate Finance Committee, which
is responsible for committee level approval of the capital and operating
budgets for the state each year. | have served on the Senate Finance
Committee since being elected to the State Senate and prior to that |
served on the House Finance Committee as a member of the Alaska
House of Representatives.

5. | am familiar with the state's budget and the budgetary processes of the
state.
6. The Alaska Constitution provides that the legislature must appropriate

funds for state government. Each year the legislaiure must approve an
operating budget, a capital budget, and a mental health program budget.

7. Preparation of the budgets each year requires a review of existing state
programs and a careful evaluation of how existing and proposed
programs are functioning. It also requires a detailed review of requests
for funding from local governments, school districts, entities, non-profit
groups, and others.

8. A very large proportion of Alaska’s revenue comes from taxes on oil and
gas production in the state. Beginning in 2014 the price of oil and gas has
declined significantly. As a direct result less state revenue is available for
appropriation by the legislature.

9. Even when oil prices were high developing a proposed budget was
difficult. But since the decline in the price of oil preparing the proposed
budgets has become very difficult. The reduced revenue means that even
good, well-managed and effective state programs have to be considered

EXHIBIT 17
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10.

11.

12.

13.

14.

15.

for reductions. Careful consideration must be given to proposals to
expand existing state programs because the costs of such expansions are
carried forward into future years. Even federally funded programs often
require matching funds or administrative costs to be paid by the state,

The unilateral decision by Governor Walker to expand the Medicaid
Program completely disregards the separation of powers and ignores the
power of appropriation inherently given to the legislature through our
state’s constitution.

Without legislative review and approval, this decision by Govemor Walker
will tie the hands of future legislatures, also a violation of our constitution.
It will require future legislature to fund significant budgetary increases at a
time when the state is facing a multiyear, multibillion-dollar deficit for the
foreseeable future. Legislative review and approval of an additional,
eligible Medicaid group is not only necessary but also critical in order to
understand the financial repercussions for the state.

In our current financial situation, we cannot afford fo expand and grow
programs; we are reducing our spending on programs, including
education, public safety, transportation, and health and social services.

I understand that if Alaska expands the Medicaid program the federal
government will initiafly pick up the cost. But under current federal law
that wilt end in 2017 and the state will have to pay a gradually increasing
portion of that cost. | also understand that for the current year, the
Mental Health Trust Authority will pay the administrative costs. But to
continue the program after that state funding will be needed. Those facts
will mean that other programs will have to be cut to fully fund an expanded
Medicaid program. That will mean other spending will be reduced and
harm to the beneficiaries of those programs will resulf. Those cuts could
reduce funding for the state troopers, domestic violence sheiters and
other programs. That harm will be irreparable. You cannot undo an
accident caused by a reckless driver or the harm caused by an abusive
spouse.

| strongly believe that expanding a program that has well known defects
and issues will ultimately cost the state even more money. Expanding one
program at the expense of other programs without an identified funding
source would be dangerous and irresponsible.

The legislature has worked hard to make strategic cuts that will not
destabilize our economy, but rather start the drawdown of government
spending in an effort to prepare for the hard times ahead. Expanding a
broken program will add to our already significant shortfall and cause
irreparable harm to all state funded programs and agencies.

Affidavit Of ANNA |. MACKINNON

Page 20of 3
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16. More fundamentally, under our system of government, the legislature
passes the laws and makes policy, the governor and the executive branch
administers the laws. Without legislative approval the governor cannot
spend or accept money for programs. If the governor is allowed to act
unilaterally to expand a program the separation of powers which lies at
the heart of our sysitem of governmental checks balances is irreparably
harmed. Our constitution allocates authority to enact or expand programs
and to appropriate money to the legislature not the governor. The
governor must follow the law and the budget approved by the legislature.

DATED this <2/ ‘“"day of August, 2015,

YN MackKomptno

ANNA |. MACKINNON

v S‘f'
SUBSCRIBED AND SWORN to before me this <. day of August, 2015.

ane Ry
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AFFIDAVIT OF CHARISSE E. MILLETT

STATE OF ALASKA )
8S.
THIRD JUDICIAL DISTRICT )

CHARISSE E. MILLETT, being first duly sworn upon oath, deposes and states:
1. I make the following affidavit based on personal knowledge.

2. I am a member of the Alaska State House of Representatives
representing District 25, which includes areas east of the Seward Highway
south of Tudor road and areas of the lower hillside in South Anchorage,
including the Abbott Loop area.

3. | have served in the Alaska State House continuously since first being
elected in 2008.

4. } currently serve as a member of House Leadership as the House Majority
Leader, and, in that capacity, | am responsible for parliamentary floor
motions and coordinating legislative efforts within the House and between
the House and the Senate and Governor,

5. [ am familiar with the state's budget and the budgetary processes of the
state.
6. As House Majority Leader, | am familiar with the constitutional

responsibiliies and working relationships between local and state
governmental bodies and the constitutional responsibilities and working
relationships between the state legislative and the executive branches.

7. Article 2, Section 1 of the Alaska Constitution clearly and unequivocally
vests all legislative power solely with the Alaska Legislature. No other
branch of state government is authorized lawmaking power under the
Alaska Constitution.

8. Article 9, Section 13 of the Alaska Constitution states: “No money shall be
withdrawn from the treasury except in accordance with appropriations
made by law. No obligation for the payment of money shall be incurred
except as authorized by law.”

9. Alaska law is also very specific with regard to expansion of Medicaid. AS
47.07.020(d) states: “a]dditional groups may not be added unless
approved by the legislature.”

EXHIBIT 18
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10. The legislature alone can appropriate funds for state government. Each
year the legislature approves an operating budget, and a mental health
budget, and a capital budget if funds are available.

11.  Alaska’s existing Medicaid program costs the state more than $600 million
each year, and, even without expansion, Medicaid is the one of the fastest
growing components of our state budget.

12. The decision by Governor Walker to unilaterally expand Medicaid
coverage to a new group of tens of thousands of beneficiaries who are not
currently covered by the Medicaid program violates both the letter of
Alaska law and the Alaska Constitution because it disregards AS
47.07.020(d) and the separation of powers and power of appropriation
reserved solely for the legisiature.

13. Without legislative approval, the decision by Governor Wailker will
financially encumber future legislatures and violate our state constitution.

14.  If the governor's unconstitutional action is not enjoined, irreparable harm
will occur to the very structure of our state government in a myriad of

ways, with setious and irreversible consequences to our current and
future budgets, thus impacting all Alaskans.

TR
DATED this I day of August, 2015.

@\@w«?ﬁgz =S

CHARISSE E. MILLETT

= éuBSCRIBED AND SWORN to before me this Z day of August, 2015.

%ubltc in and for Alask

a
mmlsswn Expires: V\} / ot {8 o
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HOLMES WEDDLE & BARCOTT, PC
7071 WEST EIGHTH AVENUE, SUITE 700

ANCHORAGE, AK 995013408
TELEPHONE (207} 274-0666
FACSIMILE (307) 277-4657

G0z &7 5

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE
ALASKA LEGISLATIVE COUNCIL,
Plaintiff,
V8.

GOVERNOR BILL. WALKER, in his
official capacity as Governor for the State
of Alaska, and VALERIE DAVIDSON, in
her official capacity as Commissioner of
the Department of Health & Social
Services,

Defendants. Case No. 3AN-15 OO(& OB CI

[PROPOSED)]
TEMPORARY RESTRAINING ORDER

The court, having considered the Plaintiff”s Motion for a Temporary Restraining
Order and any opposition thereto, makes the following Findings of Fact:

1. This case involves a statutory and constitutional challenge to the
Governor’s plan to begin enrolling in Alaska’s Medicaid program residents falling
within the Medicaid expansion program created by the Affordable Care Act.

I Medicaid and the Affordable Care Act

2. Medicaid is a cooperative federal-state program through which the federal
government reimburses States for a share of their costs if they agree to fund medical
assistance to certain qualifying low-income individuals. See Social Security

Amendments of 1965, Title XI1X, codified at 42 U.S.C. § 1396 et seq. At its inception,

Alaska Legislative Council v.
TEMPORARY RESTRAINING ORDER Governor Bill Walker, et al.
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ANCHORAGE, AK 99501-3408
TELEPHONE (907) 274-0466
FACSIMILE (907) 277-45657

HormMmeEs WEDDLE & BarcorT, PC
701 WEST BIGHTH AVENUE, SLITE 700

Medicaid offered federal funding to States that agreed to cover individuals deemed
“categorically needy” by virtue of their eligibility for four existing social programs.
Over time, Congress amended the federal Medicaid statute to require States who wish
to remain eligible to receive federal funding to cover pregnant women and children age
5 and under with family incomes below 133% of the federal poverty level, as well as
children between the ages of 6 and 18 with family incomes below the federal poverty
level. Although Congress offered States the option of covering additional individuals,
it did not require participating states to cover low-income individuals who do not fit into
one of these groups of categorically needy. Accordingly, federal law generally did not
require states to cover childless adults who are not disabled.

3. Through the Patient Protection and Affordable Care Act (“ACA”), Pub.
L. No. 111-148, 124 Stat. 119 (2010), Congress attempted to dramatically expand the
conditions a State must satisfy in order to continue participating in Medicaid and
receiving federal Medicaid funding. Rather than impose coverage requirements with
respect to only certain categories of low-income individuals, the ACA mandated that
States expand their programs to provide coverage to ¢// individuals under age 65 with
incomes up to 133% of the poverty level, with a 5% “income disregard” provision that
effectively raised the level to 138%. 42 U.S.C. § 1396a(a)(10)}A)(D)(VIID), (e} 14)(D).
Although the federal government initially would fund 100% of the costs generated by
providing this new coverage, by 2017, States would be responsible for 5% of those costs,

with that responsibility increasing to 10% by the end of the decade. Id. § 1396d(y). The

Alaska Legislative Council v.
TEMPORARY RESTRAINING ORDER Governor Bill Walker, et al.
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ANCHORAGE, AK 99501-3408
TELEPHONE [{907) 274-0864
FACSIMILE (907) 277-4657

HOLMES WEDDLE & BARCOTT, PC
701 WEST EIGHTH AVENUE, SUITE 700

ACA also did not offer States any funding beyond the traditional 50% match for
administrative costs generated by this expansion. 7d. § 1396b(a)(2)-(5), (7). Because
the ACA structured these new provisions as requitements for continued participation in
Medicaid, it was meant to leave States with no choice but to expand their Medicaid
programs or forfeit all federal Medicaid funds.

II. NFIB v. Sebelius

4, Shortly after the ACA’s enactment, Alaska joined 25 other States in
challenging the constitutionality of Congress’ effort to compel States to dramatically
expand their Medicaid obligations. The States argued that requiring them to cover this
new population as a condition of continued participation in and eligibility for federal
funding under- Medicaid amounted to unconstitutional coercion that violated their
sovereign right to decide for themselves whether expanding their Medicaid programs in
the manner contemplated by the ACA is the right decision for their residents.

5. The U.S. Supreme Court agreed. See Nat’l Fed'n of Indep. Bus. v.
Sebelius (“NFIB”), 132 8. Ct. 2566, 2601 (2012). As Chief Justice Roberts explained
in his controlling opinion, the ACA was no “mere alteration of existing Medicaid,” but
rather was an attempt to “enlist|] the States in a new health ca1;e program.” Id. at 2606.
Yet rather than give States “a legitimate choice whether to accept the [new] federal
conditions in exchange for federal funds,” Congress attempted to force Medicaid
expansion upon them by making it a mandatory condition of continued participation in

the preexisting Medicaid program and receipt of federal Medicaid funding. /d. at 2602-

Alaska Legislative Council v.
TEMPORARY RESTRAINING ORDER Governor Bill Walker, et al.
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03. In short, Congress engaged in “economic dragooning that leaves the States with no
real option but to acquiesce in the Medicaid expansion.” Id. at 2605. That attempt to
deprive States of “a genuine choice whether to participate in the new Medicaid
expansion” program, the Court concluded, was unconstitutional. Id at 2607.

6. Turning to the question of how to remedy that constitutional violation, the
Court recognized that nothing “precludes Congress from offering funds under the
Affordable Care Act to expand the availability of health care, and requiring that States
accepting such funds comply with the conditions on their use.” Id. (emphasis added).
The constitutional problem arose because Congress aitempted to require States to
comply with those new conditions (i.e., expand their Medicaid programs) even if, given
a genuine choice in the matter, they would reject both the new conditions and the new
funds to which they attached. The Court thus decided that the best way to remedy the
constitutional violation was to make the new conditions a requirement only for “a State
that has chosen to patticipate in the expansion” and accept the federal funding that comes
with it, not for “States that choose not to participate in that new program.” Id.

7. To that end, the Court held that 42 U.S.C. § 1396, the statutory provision
that gives the Department of Health & Human Services (“HHS”) authority to withhold
funds from a State that fails “to comply substantially with any” requirement under the
Medicaid Act, could not be applied to withhold funds based on a State’s “failute to
comply with the requirements set out in the expansion.” NFIB, 132 S. Ct. at 2607, “That

fully remedie[d] the constitutional violation™ because it ensured “that States would have

Alaska Legislative Council v,
TEMPORARY RESTRAINING ORDER Governor Bill Walker, et al.
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a genuine choice whether to participate in the new Medicaid expansion.” Id. If a State
chooses to participate, then HHS may still invoke section 1396¢ to withhold funds
“provided under the Affordable Care Act if [the] State ... fails to comply with the
requirements of that Act.” Id. But if a State chooses not to participate in Medicaid
expansion, HHS may not treat the State as having failed “to comply substantially with”
a provision of the Medicaid Act.” Jd. “As a practical matter, that means States may
now choose to reject the expansion; that is the whole point.” Id. at 2608.

8. In the wake of NFIB, many States have chosen to do just that, At the
moment, 19 States (not including Alaska) have exercised their constitutional prerogative
not to participate in Medicaid expansion. The federal government has never suggested
that any of these States is in violation of any of the requirements of the Medicaid statute.
Instead, both HHS and the Centers for Medicare & Medicaid Services (“CMS”) have
reiterated repeatedly that, after NFIB, participation in Medicaid expansion is an option,
not a requirement. In a March 6, 2015 letter to Governor Walker, HHS Secretary Sylvia
Burwell described Medicaid expansion as a “coverage category elected at state option™
and reiterated that “Alaska may take up the Medicaid coverage expansion, and then later
drop it af state option.” (emphasis added).

III.  Alaska’s Medicaid Statute
9. Alaska decided to begin participating in Medicaid in 1972, and the

Legislature enacted the State’s Medicaid statute that same year. See SLA 1972, ch. 182

§ 1.

Alaska Legisigtive Council v.
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10.  Mirroring the federal Medicaid statute, the Alaska statute draws a
distinction between groups for whom coverage is mandatory and groups for whom it is
optional. To ensure that Alaska remains cligible at all times to continue receiving
federal Medicaid funding, subsection (a) declares eligible for coverage under the State’s
program “[a]ll residents of the state for whom the Social Security Act requires Medicaid
coverage.,” Alaska Stat. § 47.07.020(a). Subsection (b) also declares eligible an
additional 15 “optional groups of persons for whom the state may claim federal financial
participation.” Id. § 47.07.020(b). Subsection (d) states that “[a]dditional groups may
not be added unless approved by the legislature.” Id. § 47.07.020(d).

IV.  The Governor’s Efforts to Achieve Medicaid Expansion in Alaska

11, The population covered by the ACA’s Medicaid expansion—i.e.,
individuals who are under age 65, have an income level at or below 138% of the poverty
level, and for whom coverage was not mandatory before the ACA-—are not among the
15 “optional groups” for whom the Alaska Legislature has authorized Medicaid
coverage. On March 17, 2015, Governor Walker transmitted bills to the Legislature that
would have made those individuals the sixteenth “optional group[] of persons for whom
the state may claim federal financial participation” under section 47.07.020(b).
Ultimately, the Legislature did not pass Governor Walker’s bills or otherwise approve
participation for Alaska in Medicaid expansion. Instead, on June 11, 2015, the

Legislature passed on appropriations act for the current fiscal vear! that prohibits the

! Fiscal Year 2016 begins July 1, 2015 and ends June 30, 2016.

Alaska Legislative Council v.
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Governor from using funds appropriated for Medicaid on Medicaid expansion. 2015
Alaska Laws 2nd Sp. Sess. Ch. 1, § 1.

12, On July 16, 2015, the Governor informed the Legislative Budget and
Audit Committee (LB&A Committee) that he intended to begin enrolling Alaska
residents who fall within the Medicaid expansion population in the State’s Medicaid
program with or without the Legislature’s approval.

13. Although the Governor has no authority to accept federal funds for a new
expenditure without approval from the Legislature, he claimed that accepting federal
funding to cover the Medicaid expansion population would fall within his authority to
accept an increase in federal funding for an existing appropriation item. This is so,
according to the Governor, because notwithstanding the Supreme Court’s decision in
NFIB, he views the ACA’s expansion population as a group “for whom the Social
Security Act requires Medicaid coverage,” Alaska Stat. § 47.07.020(a). The Governor
also announced that he would appropriate money from the Alaska Mental Health Trust
Account to help cover implementation costs and that the Department of Health and
Social Services (DHSS) would assist in implementing the new program.

14. By statute, the Governor must give the LB&A Committee 45 days to
review any new expenditure before it may be put into effect. This 45-day stay on the
Governor’s planned Medicaid expansion expenditure will lapse on August 30, 2015, and

the Governor has announced that if, as anticipated, the LB&A Committee takes no
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action to prevent him from doing so before then, he will begin enrolling the expansion
population in Medicaid on September 1, 2015.

The Court also makes the following Conelusions of Law:

I Standard of Review
1. Under Alaska Rule of Civil Procedure 65(b), this Court may enter a

temporary restraining order without written or oral notice to the adverse party if two

conditions are met;

(1) it clearly appears from specific facts shown by affidavit or by
the verified complaint that immediate and irreparable injury, loss,
or damage will result to the applicant before the adverse party or
that party’s attorney can be heard in opposition, and (2) the
applicant’s attorney certifies to the court in writing the efforts, if
any, which have been made to give the notice and the reasons
supporting the claim that notice should not be required.

1I. The Legislative Council’s Challenge To The Governor’s Attempt To
Unilaterally Opt Alaska Into The ACA’s Optional Medicaid Expansion
Program Is Likely To Succeed On The Merits.

2. The Legislative Council has made a clear showing that it is likely to
succeed on the merits by establishing that the Governor’s attempt to unilaterally opt
Alaska into Medicaid expansion would violate section 47.07.020(d), the 2016
appropriations act, and the separation of powers that the Alaska Constitution mandates,
as the Medicaid expansion population is an optional group that cannot be added to the
State’s Medicaid program without approval that the Legislature has not given.

3. In the wake of the Supreme Court’s decision in NFIB v. Sebelius,

participation in Medicaid expansion is an option, not a requirement for continued
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participation in Medicaid. As Chief Justice Roberts explained, ensuring that “States
may now choose to reject the expansion” was “the whole point” of the Court’s decision.
NFIB, 132 8. Ct. at 2608. That means that each State’s decision whether to participate
in Medicaid expansion must be arrived at through the same legislative and constitutional
processes that the State follows when deciding whether to cover any other group for
whom Medicaid coverage is optional under federal law.

4, In Alaska, to ensure that the State remains eligible to continue
participating, the statute automatically authorizes coverage for anyone falling into the
“required” category. But for any group that does not fall into that category, coverage is
available only if that “optional group” is expressly authorized by the Legislature. And
“[a]dditional groups may not be added” to the statutorily enumerated list of optional
groups “unless approved by the legislature.” Id. § 47.07.020(d).

5. The group of individuals for whom federal funding is available under the
ACA’s Medicaid expansion program is not one of the 15 “optional groups” enumerated
in section 47.07.020(b). If they are to be covered under Alaska’s program, then, they
must quality as a group “for whom the Social Security Act requires Medicaid coverage.”
Alaska Stat. § 47.07.020(a). The Legislative Council has a strong showing that the
Medicaid expansion group does not fall within this provision, and that the Governor’s
attempt to unilaterally extend coverage to that group therefore violates section

47.07.020(d). As the Supreme Court, the relevant federal agencies, numerous States,
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and the Governor have recognized, States are no longer required to cover the Medicaid
expansion population after the Court’s decision in NFIB.

6. The Legislative Council also has made a strong showing that it is likely to
prevail on its claim that the Governor’s plan violates the 2016 appropriations act, 2015
Alaska Laws 2nd Sp. Sess. Ch. 1, § 1, and “the separation of powers and its
complementary doctrine of checks and balances [that] are part of the constitutional
framework of this state.” Alaska Pub. Interest Research Grp. v. State, 167 P.3d 27, 34-
35 (Alaska 2007). The Alaska Constitution gives “the legislature, and only the
legislature, ... control over the allocation of state assets among competing needs.” City
of Fairbanks v. Fairbanks Convention & Visitors Bureau, 818 P.2d 1153, 1156 (Alaska
1991); see also Alaska Const. art. I, § 1. The Governor usurps that “legislative
appropriation power” not only when he attempts to appropriate funds unilaterally, but
also when he “[a]lter[s] the purpose of [an] appropriation,” Alaska Legislative Council
v. Knowles, 21 P.3d 367, 372 (Alaska 2001).

7. The Legislative Council has made a strong showing that the Governor is
attempting to do both. He plans to begin funding Medicaid expansion notwithstanding
an appropriations act that expressly prohibits him from using appropriated funds to
expand Medicaid, and to do so under a theory that is irreconcilable with the intent of the
Legislature’s existing appropriation for Medicaid funding. The purpose of the
appropriation of funding to cover groups “for whom the Social Security Act requires

Medicaid coverage” is clear: The Legislature wanted to appropriate the funds necessary
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to ensure that Alaska remains in compliance with all conditions on continued
participation in and receipt of federal funding under Medicaid. It did not intend to divest
itself of its constitutional power to decide whether to appropriate funding for groups for
whom coverage is not required under federal law.

8. Both the Legislative Council and the people of Alaska are likely to suffer
immediate and irreparable injury if the Governor proceeds with his plan to begin
enrolling the expansion population on September 1, 2014.

0. First, a violation of a state statute constitutes a per se irreparable injury.
See, e.g., SEIU Healthcare Pa. v. Commonwealth, 104 A.3d495, 508 (Pa. 2014) (“where
the offending conduct sought to be restrained through a preliminary injunction violates
a statutory mandate, irreparable injury will have been established”); State v. Econ.
Freedom Fund, 959 N.E.2d 794, 804 (Ind. 2011) (“if the action to be enjoined clearly
violates a statute, the public interest is so great that the injunction should issue regardiess
of whether a party establishes ‘irreparable harm’ or ‘greater injury’™); Jurisich v.
Jenkins, 749 So. 2d 597, 599 (La. 1999) (“petitioner is entitled to injunctive relief
without the requisite showing of irreparable injury when the conduct sought to be
restrained is unconstitutional or unlawful™).

10. A violation of the Alaska Constitution also constitutes irreparable injury.
See Mitchell v. Cuomo, 748 F.2d 804, 806 (2d Cir. 1984) (“When an alleged deprivation
of a constitutional right is involved, most courts hold that no further showing of

irreparable injury is necessary.”); Planned Parenthood of Minn., Inc. v. Citizens for
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Cmiy. Action, 558 F.2d 861, 867 (8th Cir. 1977); Alsworth v. Seybert, 323 P.3d 47, 55
(Alaska 2014); ¢f. Elrod v. Burns, 427 U.S. 347, 373 (1976). As the Alaska Supreme
Court has explained, the separation-of-powers principles embodied in the Alaska
Constitution serve “two principal purposes: first, to protect the liberty of the citizen; and
second, to safeguard the independence of each branch of the government and protect it
from domination and interference by the others.” Bradner v. Hammond, 553 P.2d 1, 6
n.11 (Alaska 1976). By usurping the Legislature’s constitutional appropriations power,
the Governor would cause irreparable injury to the rights not just of the Legislature, but
of the Alaska citizenry.

11.  The Governor’s plan also threatens to engender massive confusion and
foster unfounded reliance interests on the part of the Alaskans who will be given the
erroneous impression that they are covered by Medicaid when that may not, in fact, be
so. See Aff. Rep. Mike Chanault § 19; AfT, .Sen. Pete Kelly 9 12; William Streur § 14.
And should coverage actually begin to flow only to later be determined unlawful, the
Governor’s actions could result in an administrative nightmare in which providers are
billing Alaska’s Medicaid program for patients and care that it does not cover. See See
AIfT. Sen. Pete Kelly q 12.

12, Moreover, Alaska’s Medicaid program is already stretched thin, See AfY.
Linda Giani Y 3-4; Aff, Bertha Jarvi Y 4-6; Aff. Sen. Pcte Kelly § 9; Amy Oney ¥ 4.
The stress to the system of adding—and later removing—tens of thousands of

beneficiaries threatens to significantly diminish the quality of care available to current
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Medicaid beneficiaries. See Bertha Jarvi Y 4-6; Aff. Sen. Pete Kelly § 9; Aff. William
Streur 1 8, 14. Patients and providers alike thus stand to suffer irreparable injury if the
Governor moves forward with his plan to begin implementing coverage for the
expansion population without the necessary legislative approval on September 1.

13, That potential injury is compounded by the certain irreparable injury to
the State fisc. Each dollar that the Governor diverts to implementing Medicaid coverage
that is not authorized by state law is a dollar that could go to a State program that the
Legislature actually has authorized. The Alaskans who stand to benefit from the
expenditure of funds on those authorized programs thus would inevitably be injured by
the Governor’s attempt to implement an unauthorized expansion of Medicaid. See Rep.
Mike Chenault Y 7-8, 18; Aff, Bertha Jarvi Y 4-6; Aff. Rep. Johnson q 11; Aff. Laura
Clark-Maketa  3; Aff. Anna McKinnon 99 12, 15.

14, The Governor’s plan to divert $1.6 million from the Mental Health Trust
Authority Account to pay for administering that new coverage is particularly
problematic. That money, which should be promoting mental health programs for
vulnerable Alaskans, see Alaska Stat. § 37.14.0353, could instead be lost to implementing
and administering an unlawful unilateral executive inifiative, causing irreparable harm
to the beneficiaries of the Trust. See Aff. Sen. Pete Kelly § 8; Aff. William Streur q 10.

15.  The State’s budget is already tightly constrained. See Aff, Mike Chenault

% 7-8; Aff. Sen. Pete Kelly § 7; Aff. Anna McKinnon §9 8-9, 12, 15; Rep. Charisse
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Millett 49 11, 14. The Governor should not be diverting scare resources to implementing
and administering unilateral executive action that may ultimately need to be unwound.

16.  Preliminary relief does not pose any substantial harm to the Governor.
This case presents straightforward issues of statutory and constitutional interpretation
that this Court can resolve quickly. If the Governor is correct that he has had the
authority to opt into Medicaid Expansion since he assumed office in January 2015, thén
he will not suffer any significant harm by having to wait until this case is fully resolved
to implement his plan. Thus, any injury to the Governor “is relatively slight in
comparison to the injur[ies]” the Legislature and the State will suffer if the Governor’s
Medicaid expansion plan is implemented before this Court examines the legal grounds
on which it rests. N. Kenai Peninsula Rd. Maint. Serv. Area v. Kenai Peninsula
Borough, 850 P.2d 636, 639 (Alaska 1993),

17.  Accordingly, the Court grants the Legislative Council’s motion for a

temporary restraining order.

IT IS THEREFORE ORDERED:

1) Unless and until this Court orders otherwise, the Governor and the
Department of Health & Social Services Commission are enjoined from enrolling
Alaska residents within the ACA’s Medicaid expansion population in Alaska’s
Medicaid program, accepting federal funding for Medicaid coverage for that expansion
population, expending state resources on implementing coverage for that population, or
otherwise implementing or administering Medicaid expansion, unless the Alaska
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902 bz 90V

Legislature expressly approves the expansion population as an “additional group”
pursuant to Alaska Statute § 47.07.020(b), (d).
2) A hearing on the Motion shall be held before the Honorable at

Jm. on 2015, in Courtroom .

Dated this ___ day of , 2015.

Superior Court Judge
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